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FORWORD

This compilation contains the Shipping Act of 1984, the For-
eign Shipping Practices Act of 1988, the Shipping Act of 1916, the
Merchant Marine Act of 1936, the Merchant Marine Act of 1920,
and certain related Acts, all as amended through June 30, 2000.

Because of the significance and importance of new amend-
ments to these laws, the Committee on Transportation and Infra-
structure felt there was a need to publish this compilation for
handy use and reference.

The Committee hopes that this latest revision will be helpful
to all of those who are interested in the marine transportation
programs of our Nation.

BUD SHUSTER,
Chairman, Committee on
Transportation and Infrastructure.

(1v)
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SHIPPING ACT OF 1984

(Public Law 98-237; Approved March 20, 1984; 98 Stat. 67)

AN ACT To improve the international ocean commerce transportation system of the

United States.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, [46 App. U.S.C.
1701 notel That this Act may be cited as the “Shipping Act of
1984”.
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SEC. 2. [46 App. U.S.C. 1701] DECLARATION OF POLICY.

The purposes of this Act are—

(1) to establish a nondiscriminatory regulatory process for
the common carriage of goods by water in the foreign com-
merce of the United States with a minimum of government
intervention and regulatory costs;

(2) to provide an efficient and economic transportation sys-
tem in the ocean commerce of the United States that is, insofar
as possible, in harmony with, and responsive to, international
shipping practices;

(3) to encourage the development of an economically sound
and efficient United States-flag liner fleet capable of meeting
national security needs; and

(4) to promote the growth and development of United
States exports through competitive and efficient ocean trans-
portation and by placing a greater reliance on the marketplace.

3



Sec. 3 SHIPPING ACT OF 1984 4

SEC. 3. [46 App. U.S.C. 1702] DEFINITIONS.
As used in this Act—

(1) “agreement” means an understanding, arrangement, or
association (written or oral) and any modification or cancella-
tion thereof; but the term does not include a maritime labor
agreement.

(2) “antitrust laws” means the Act of July 2, 1890 (ch. 647,
26 Stat. 209), as amended; the Act of October 15, 1914 (ch.
323, 38 Stat. 730), as amended; the Federal Trade Commission
Act (38 Stat. 717), as amended; sections 73 and 74 of the Act
of August 27, 1894 (28 Stat. 570), as amended; the Act of June
19, 1936 (ch. 592, 49 Stat. 1526), as amended; the Antitrust
Civil Process Act (76 Stat. 548), as amended; and amendments
and Acts supplementary thereto.

(3) “assessment agreement” means an agreement, whether
part of a collective-bargaining agreement or negotiated sepa-
rately, to the extent that it provides for the funding of collec-
tively bargained fringe benefit obligations on other than a uni-
form man-hour basis, regardless of the cargo handled or type
of vessel or equipment utilized.

(4) “bulk cargo” means cargo that is loaded and carried in
bulk without mark or count.

(5) “Commission” means the Federal Maritime Commis-
sion.

(6) “common carrier” means a person holding itself out to
the general public to provide transportation by water of pas-
sengers or cargo between the United States and a foreign coun-
try for compensation that—

(A) assumes responsibility for the transportation from
the port or point of receipt to the port or point of destina-
tion, and

(B) utilizes, for all or part of that transportation, a
vessel operating on the high seas or the Great Lakes be-
tween a port in the United States and a port in a foreign
country, except that the term does not include a common
carrier engaged in ocean transportation by ferry boat,
ocean tramp, or chemical parcel-tanker or by vessel when
primarily engaged in the carriage of perishable agricul-
tural commodities (i) if the common carrier and the owner
of those commodities are wholly-owned, directly or indi-
rectly, by a person primarily engaged in the marketing
and distribution of those commodities and (ii) only with re-
spect to the carriage of those commodities. As used in this
paragraph, “chemical parcel-tanker” means a vessel whose
cargo-carrying capability consists of individual cargo tanks
for bulk chemicals that are a permanent part of the vessel,
that have segregation capability with piping systems to
permit simultaneous carriage of several bulk chemical car-
goes with minimum risk of cross-contamination, and that
has a valid certificate of fitness under the International
Maritime Organization Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in
Bulk.
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(7) “conference” means an association of ocean common
carriers permitted, pursuant to an approved or effective agree-
ment, to engage in concerted activity and to utilize a common
tariff; but the term does not include a joint service, consortium,
pooling, sailing, or transshipment arrangement.

(8) “controlled carrier” means an ocean common carrier
that is, or whose operating assets are, directly or indirectly,
owned or controlled by a government; ownership or control by
a govfernment shall be deemed to exist with respect to any car-
rier if—

(A) a majority portion of the interest in the carrier is
owned or controlled in any manner by that government, by
any agency thereof, or by any public or private person con-
trolled by that government; or

(B) that government has the right to appoint or dis-
approve the appointment of a majority of the directors, the
chief operating officer, or the chief executive officer of the
carrier.

(9) “deferred rebate” means a return by a common carrier
of any portion of freight money to a shipper as a consideration
for that shipper giving all, or any portion, of its shipments to
that or any other common carrier over a fixed period of time,
the payment of which is deferred beyond the completion of
service for which it is paid, and is made only if the shipper has
agreed to make a further shipment or shipments with that or
any other common carrier.

(10) “forest products” means forest products including, but
not limited to lumber in bundles, rough timber, ties, poles, pil-
ing, laminated beams, bundled siding, bundled plywood, bun-
dled core stock or veneers, bundled particle or fiber boards,
bundled hardwood, wood pulp in rolls, wood pulp in unitized
bales, paper and paper board in rolls or in pallet or skid-sized
sheets.

(11) “inland division” means the amount paid by a common
carrier to an inland carrier for the inland portion of through
transportation offered to the public by the common carrier.

(12) “inland portion” means the charge to the public by a
common carrier for the nonoceans portion of through transpor-
tation.

(13) “loyalty contract” means a contract with an ocean
common carrier or agreement by which a shipper obtains lower
rates by committing all or a fixed portion of its cargo to that
carrier or agreement and the contract provides for a deferred
rebate arrangement.

(14) “marine terminal operator” means a person engaged
in the United States in the business of furnishing wharfage,
dock, warehouse, or other terminal facilities in connection with
a common carrier, or in connection with a common carrier and
a water carrier subject to subchapter II of chapter 135 of title
49, United States Code.

(15) “maritime labor agreement” means a collective-bar-
gaining agreement between an employer subject to this Act, or
group of such employers, and a labor organization representing
employees in the maritime or stevedoring industry, or an
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agreement preparatory to such a collective-bargaining agree-
ment among members of a multiemployer bargaining group, or
an agreement specifically implementing provisions of such a
collective-bargaining agreement or providing for the formation,
financing, or administration of a multiemployer bargaining
group; but the term does not include an assessment agreement.

(16) “ocean common carrier” means a vessel-operating com-
mon carrier.

(17) “ocean transportation intermediary” means an ocean
freight forwarder or a non-vessel-operating common carrier.
For purposes of this paragraph, the term—

(A) “ocean freight forwarder” means a person that—

(1) in the United States, dispatches shipments
from the United States via a common carrier and
books or otherwise arranges space for those shipments
on behalf of shippers; and

(i1) processes the documentation or performs re-
lated activities incident to those shipments; and
(B) “non-vessel-operating common carrier” means a

common carrier that does not operate the vessels by which

the ocean transportation is provided, and is a shipper in
its relationship with an ocean common carrier.

(18) “person” includes individuals, corporations, partner-
ships, and associations existing under or authorized by the
laws of the United States or of a foreign country.

(19) “service contract” means a written contract, other
than a bill of lading or a receipt, between one or more shippers
and an individual ocean common carrier or an agreement be-
tween or among ocean common carriers in which the shipper
or shippers makes a commitment to provide a certain volume
or portion of cargo over a fixed time period, and the ocean com-
mon carrier or the agreement commits to a certain rate or rate
schedule and a defined service level, such as assured space,
transit time, port rotation, or similar service features. The con-
tract may also specify provisions in the event of nonperform-
ance on the part of any party.

(20) “shipment” means all of the cargo carried under the
terms of a single bill of lading.

(21) “shipper” means—

(A) a cargo owner;

(B) the person for whose account the ocean transpor-
tation is provided,;

(C) the person to whom delivery is to be made;

(D) a shippers’ association; or

(E) an ocean transportation intermediary, as defined
in paragraph (17)(B) of this section, that accepts responsi-
bility for payment of all charges applicable under the tariff
or service contract.

(22) “shippers’ association” means a group of shippers that
consolidates or distributes freight on a nonprofit basis for the
members of the group in order to secure carload, truckload, or
other volume rates or service contracts.

(23) “through rate” means the single amount charged by a
common carrier in connection with through transportation.
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(24) “through transportation” means continuous transpor-
tation between origin and destination for which a through rate
is assessed and which is offered or performed by one or more
carriers, at least one of which is a common carrier, between a
United States point or port and a foreign point or port.

(25) “United States” includes the several States, the Dis-
trict of Columbia, the Commonwealth of Puerto Rico, the Com-
monwealth of the Northern Marianas, and all other United
States territories and possessions.

SEC. 4. [46 App. U.S.C. 1703] AGREEMENTS WITHIN SCOPE OF ACT.

(a) OCEAN COMMON CARRIERS.—This Act applies to agreements
by or among ocean common carriers to—

(1) discuss, fix, or regulate transportation rates, including
through rates, cargo space accommodations, and other condi-
tions of service;

(2) pool or apportion traffic, revenues, earnings, or losses;

(3) allot ports or restrict or otherwise regulate the number
and character of sailings between ports;

(4) limit or regulate the volume or character of cargo or
passenger traffic to be carried;

(5) engage in exclusive, preferential, or cooperative work-
ing arrangements among themselves or with one or more ma-
rine terminal operators;

(6) control, regulate, or prevent competition in inter-
national ocean transportation; or

(7) discuss and agree on any matter related to service con-
tracts.

(b) MARINE TERMINAL OPERATORS.—This Act applies to agree-
ments among marine terminal operators and among one or more
marine terminal operators and one or more ocean common carriers
to—

(1) discuss, fix, or regulate rates or other conditions of
service; or

(2) engage in exclusive, preferential, or cooperative work-
ing arrangements, to the extent that such agreements involve
ocean transportation in the foreign commerce of the United
States.

(a) AcQuIsITIONS.—This Act does not apply to an acquisition by
any person, directly or indirectly, of any voting security or assets
of any other person.

SEC. 5. [46 App. U.S.C. 1704] AGREEMENTS.

(a) FILING REQUIREMENTS.—A true copy of every agreement en-
tered into with respect to an activity described in section 4 (a) or
(b) of this Act shall be filed with the Commission, except agree-
ments related to transportation to be performed within or between
foreign countries and agreements among common carriers to estab-
lish, operate, or maintain a marine terminal in the United States.
In the case of an oral agreement, a complete memorandum speci-
fying in detail the substance of the agreement shall be filed. The
Commission may by regulation prescribe the form and manner in
which an agreement shall be filed and the additional information
and documents necessary to evaluate the agreement.
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(b) CONFERENCE AGREEMENTS.—Each conference agreement
must—

(1) state its purpose;

(2) provide reasonable and equal terms and conditions for
admission and readmission to conference membership for any
ocean common carrier willing to serve the particular trade or
route;

(3) permit any member to withdraw from conference mem-
bership upon reasonable notice without penalty;

(4) at the request of any member, require an independent
neutral body to police fully the obligations of the conference
and its members;

(5) prohibit the conference from engaging in conduct
prohibited by section 10(c) (1) or (3) of this Act;

(6) provide for a consultation process designed to
promote—

(A) commercial resolution of disputes, and
(B) cooperation with shippers in preventing and
eliminating malpractices;

(7) establish procedures for promptly and fairly consid-
ering shippers’ requests and complaints; and

(8) provide that any member of the conference may take
independent action on any rate or service item upon not more
than 5 calendar days’ notice to the conference and that, except
for exempt commodities not published in the conference tariff,
the conference will include the new rate or service item in its
tariff for use by that member, effective no later than 5 cal-
endar days after receipt of the notice, and by any other mem-
ber that notifies the conference that it elects to adopt the inde-
pendent rate or service item on or after its effective date, in
lieu of the existing conference tariff provision for that rate or
service item;

(¢c) OCEAN COMMON CARRIER AGREEMENTS.—An ocean common
carrier agreement may not—
(1) prohibit or restrict a member or members of the agree-
ment from engaging in negotiations for service contracts with
1 or more shippers;
(2) require a member or members of the agreement to dis-
close a negotiation on a service contract, or the terms and con-
ditions of a service contract, other than those terms or condi-
tions required to be published under section 8(c)(3) of this Act;
or
(3) adopt mandatory rules or requirements affecting the
right of an agreement member or agreement members to nego-
tiate and enter into service contracts.
An agreement may provide authority to adopt voluntary guidelines
relating to the terms and procedures of an agreement member’s or
agreement members’ service contracts if the guidelines explicitly
state the right of members of the agreement not to follow the
guidelines. These guidelines shall be confidentially submitted to
the Commission.

(d) INTERCONFERENCE AGREEMENTS.—Each agreement between
carriers not members of the same conference must provide the
right of independent action for each carrier. Each agreement be-
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tween conferences must provide the right of independent action for
each conference.

(e) ASSESSMENT AGREEMENTS.—Assessment agreements shall
be filed with the Commission and become effective on filing. The
Commission shall thereafter, upon complaint filed within 2 years
of the date of the agreement, disapprove, cancel, or modify any
such agreement, or charge or assessment pursuant thereto, that it
finds, after notice and hearing, to be unjustly discriminatory or un-
fair as between carriers, shippers, or ports. The commission shall
issue its final decision in any such proceeding within 1 year of the
date of filing of the complaint. To the extent that an assessment
or charge is found in the proceeding to be unjustly discriminatory
or unfair as between carriers, shippers, or ports, the Commission
shall remedy the unjust discrimination or unfairness for the period
of time between the filing of the complaint and the final decision
by means of assessment adjustments. These adjustments shall be
implemented by prospective credits or debits to future assessments
or charges, except in the case of a complainant who has ceased
activities subject to the assessment or charge, in which case rep-
aration may be awarded. Except for this subsection and section 7(a)
of this Act, this Act does not apply to assessment agreements.

(f) MARITIME LABOR AGREEMENTS.—This Act does not apply to
maritime labor agreements. This subsection does not exempt from
this Act any rates, charges, regulations, or practices of a common
carrier that are required to be set forth in a tariff or are essential
terms of a service contract, whether or not those rates, charges,
regulations, or practices arise out of, or are otherwise related to,
a maritime labor agreement.

(g) VESSEL SHARING AGREEMENTS.—An ocean common carrier
that is the owner, operator, or bareboat, time, or slot charterer of
a United States-flag liner vessel documented pursuant to sections?
12102(a) or (d) of title 46, United States Code, is authorized to
agree with an ocean common carrier that is not the owner, operator
or bareboat charterer for at least 1 year of United States-flag liner
vessels which are eligible to be included in the Maritime Security
Fleet Program and are enrolled in an Emergency Preparedness
Program pursuant to subtitle B of title VI of the Merchant Marine
Act, 1936 (46 U.S.C. App. 1187 et seq.), to which it charters or sub-
charters the United States-flag vessel or space on the United
States-flag vessel that such charterer or subcharterer may not use
or make available space on the vessel for the carriage of cargo re-
served by law for United States-flag vessels.

SEC. 6. [46 App. U.S.C. 1705] ACTION ON AGREEMENTS.

(a) NOTICE.—Within 7 days after an agreement is filed, the
Commission shall transmit a notice of its filing to the Federal Reg-
ister for publication.

(b) REVIEW STANDARD.—The Commission shall reject any
agreement filed under section 5(a) of this Act that, after prelimi-
nary review, it finds does not meet the requirements of section 5.
The Commission shall notify in writing the person filing the agree-
ment of the reason for rejection of the agreement.

1So0 in law. Should probably be “section”.
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(c) REVIEW AND EFFECTIVE DATE.—Unless rejected by the Com-
mission under subsection (b), agreements, other than assessment
agreements, shall become effective—

(1) on the 45th day after filing, or on the 30th day after
notice of the filing is published in the Federal Register, which-
ever day is later; or

(2) if additional information or documentary material is re-
quested under subsection (d), on the 45th day after the Com-
mission receives—

(A) all the additional information and documentary
material requested; or

(B) if the request is not fully complied with, the infor-
mation and documentary material submitted and a state-
ment of the reasons for noncompliance with the request.

The period specified in paragraph (2) may be extended

only by the United States District Court for the District of

Columbia upon an application of the Commission under

subsection (i).

(d) ADDITIONAL INFORMATION.—Before the expiration of the pe-
riod specified in subsection (c)(1), the Commission may request
from the person filing the agreement any additional information
and documentary material it deems necessary to make the deter-
minations required by this section.

(e) REQUEST FOR EXPEDITED APPROVAL.—The Commission
may, upon request of the filing party, shorten the review period
specified in subsection (c), but in no event to a date less than 14
days after notice of the filing of the agreement is published in the
Federal Register.

(f) TERM OF AGREEMENTS.—The Commission may not limit the
effectiveness of an agreement to a fixed term.

(g) SUBSTANTIALLY ANTICOMPETITIVE AGREEMENTS.—If, at any
time after the filing or effective date of an agreement, the Commis-
sion determines that the agreement is likely, by a reduction in
competition, to produce an unreasonable reduction in transpor-
tation service or an unreasonable increase in transportation cost,
it may, after notice to the person filing the agreement, seek appro-
priate injunctive relief under subsection (h).

(h) INnguncTIVE RELIEF.—The Commission may, upon making
the determination specified in subsection (g), bring suit in the
United States District Court for the District of Columbia to enjoin
operation of the agreement. The court may issue a temporary re-
straining order or preliminary injunction and, upon a showing that
the agreement is likely, by a reduction in competition, to produce
an unreasonable reduction in transportation service or an unrea-
sonable increase in transportation cost, may enter a permanent
injunction. In a suit under this subsection, the burden of proof is
on the Commission. The court may not allow a third party to inter-
vene with respect to a claim under this subsection.

(i) CoMPLIANCE WITH INFORMATIONAL NEEDS.—If a person fil-
ing an agreement, or an officer, director, partner, agent, or em-
ployee thereof, fails substantially to comply with a request for the
submission of additional information or documentary material
within the period specified in subsection (c¢), the United States Dis-
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trict Court for the District of Columbia, at the request of the
Commission—
(1) may order compliance;
(2) shall extend the period specified in subsection (c)(2)
until there has been substantial compliance; and
(3) may grant such other equitable relief as the court in its
discretion determines necessary or appropriate.

(j) NONDISCLOSURE OF SUBMITTED MATERIAL.—Except for an
agreement filed under section 5 of this Act, information and docu-
mentary material filed with the Commission under section 5 or 6
is exempt from disclosure under section 552 of title 5, United
States Code and may not be made public except as may be relevant
to an administrative or judicial action or proceeding. This section
does not prevent disclosure to either body of Congress or to a duly
authorized committee or subcommittee of Congress.

(k) REPRESENTATION.—Upon notice to the Attorney General,
the Commission may represent itself in district court proceedings
under subsections (h) and (i) of this section and section 11(h) of
this Act. With the approval of the Attorney General, the Commis-
sion may represent itself in proceedings in the United States
Courts of Appeal under subsections (h) and (i) of this section and
section 11(h) of this Act.

SEC. 7. [46 App. U.S.C. 1706] EXEMPTION FROM ANTITRUST LAWS.
(a) IN GENERAL.—The antitrust laws do not apply to—

(1) any agreement that has been filed under section 5 of
this Act and is effective under section 5(d) or section 6, or is
exempt under section 16 of this Act from any requirement of
this Act;

(2) any activity or agreement within the scope of this Act,
whether permitted under or prohibited by this Act, undertaken
or entered into with a reasonable basis to conclude that (A) it
is pursuant to an agreement on file with the Commission and
in effect when the activity took place, or (B) it is exempt under
section 16 of this Act from any filing or publication require-
ment of this Act;

(3) any agreement or activity that relates to transportation
services within or between foreign countries, whether or not
via the United States, unless that agreement or activity has a
direct, substantial, and reasonably foreseeable effect on the
commerce of the United States;

(4) any agreement or activity concerning the foreign inland
segment of through transportation that is part of transpor-
tation provided in a United States import or export trade;

(5) any agreement or activity to provide or furnish wharf-
age, dock, warehouse, or other terminal facilities outside the
United States; or

(6) subject to section 20(e)(2) of this Act, any agreement,
modification, or cancellation approved by the Commission be-
fore the effective date of this Act under section 15 of the Ship-
ping Act, 1916, or permitted under section 14b thereof, and
any properly published tariff, rate, fare, or charge, classifica-
tion, rule, or regulation explanatory thereof implementing that
agreement, modification, or cancellation.
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(b) EXCEPTIONS.—This Act does not extend antitrust
immunity—

(1) to any agreement with or among air carriers, rail car-
riers, motor carriers, or common carriers by water not subject
to this Act with respect to transportation within the United
States;

(2) to any discussion or agreement among common carriers
that are subject to this Act regarding the inland divisions (as
opposed to the inland portions) of through rates within the
United States;

(3) to any agreement among common carriers subject to
this Act to establish, operate, or maintain a marine terminal
in the United States; or

(4) to any loyalty contract.

(¢) LIMITATIONS.—(1) Any determination by an agency or court
that results in the denial or removal of the immunity to the anti-
trust laws set forth in subsection (a) shall not remove or alter the
antitrust immunity for the period before the determination.

(2) No person may recover damages under section 4 of the
Clayton Act (15 U.S.C. 15), or obtain injunctive relief under section
16 of that Act (15 U.S.C. 26), for conduct prohibited by this Act.

SEC. 8. [46 App. U.S.C. 1707] TARIFFS.
(a) IN GENERAL.—

(1) Except with regard to bulk cargo, forest products, recy-
cled metal scrap, new assembled motor vehicles, waste paper,
and paper waste, each common carrier and conference shall
keep open to public inspection in an automated tariff system,
tariffs showing all its rates, charges, classifications, rules, and
practices between all points or ports on its own route and on
any through transportation route that has been established.
However, common carriers shall not be required to state sepa-
rately or otherwise reveal in tariffs the inland divisions of a
through rate. Tariffs shall—

(A) state the places between which cargo will be car-
ried;

(B) list each classification of cargo in use;

(C) state the level of ocean transportation inter-
mediary, as defined in section 3(17)(A), compensation, if
any, by a carrier or conference;

(D) state separately each terminal or other charge,
privilege, or facility under the control of the carrier or con-
ference and any rules or regulations that in any way
change, affect, or determine any part or the aggregate of
the rates or charges;

(E) include sample copies of any bill of lading, contract
of affreightment, or other document evidencing the trans-
portation agreement; and

(F) include copies of any loyalty contract, omitting the
shipper’s name.

(2) Tariffs shall be made available electronically to any
person, without time, quantity, or other limitation, through
appropriate access from remote locations, and a reasonable
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charge may be assessed for such access. No charge may be as-

sessed a Federal agency for such access.

(b) TIME-VOLUME RATES.—Rates shown in tariffs filed under
subsection (a) may vary with the volume of cargo offered over a
specified period of time.

(c) SERVICE CONTRACTS.—

(1) IN GENERAL.—An individual ocean common carrier or
an agreement between or among ocean common carriers may
enter into a service contract with one or more shippers subject
to the requirements of this Act. The exclusive remedy for a
breach of a contract entered into under this subsection shall be
an action in an appropriate court, unless the parties otherwise
agree. In no case may the contract dispute resolution forum be
controlled by or in any way affiliated with a controlled carrier
as defined in section 3(8) of this Act, or by the government
which owns or controls the carrier.

(2) FILING REQUIREMENTS.—Except for service contracts
dealing with bulk cargo, forest products, recycled metal scrap,
new assembled motor vehicles, waste paper, or paper waste,
each contract entered into under this subsection by an indi-
vidual ocean common carrier or an agreement shall be filed
confidentially with the Commission. Each service contract shall
include the following essential terms—

(A) the origin and destination port ranges;

(B) the origin and destination geographic areas in the
case of through intermodal movements;

(C) the commodity or commodities involved;

(D) the minimum volume or portion;

(E) the line-haul rate;

(F) the duration;

(G) service commitments; and

(H) the liquidated damages for nonperformance, if any.
(3) PUBLICATION OF CERTAIN TERMS.—When a service con-

tract is filed confidentially with the Commission, a concise

statement of the essential terms described in paragraphs 2 (A),

(C), (D), and (F) shall be published and made available to the

general public in tariff format.

(4) DISCLOSURE OF CERTAIN TERMS.—

(A) An ocean common carrier, which is a party to or
is subject to the provisions of a collective bargaining agree-
ment with a labor organization, shall, in response to a
written request by such labor organization, state whether
it is responsible for the following work at dock areas and
within port areas in the United States with respect to
cargo transportation under a service contract described in
paragraph (1) of this subsection—

(i) the movement of the shipper’s cargo on a dock
area or within the port area or to or from railroad cars
on a dock area or within the port area;

(ii) the assignment of intraport carriage of the
shipper’s cargo between areas on a dock or within the
port area;

(iii) the assignment of the carriage of the shipper’s
cargo between a container yard on a dock area or
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within the port area and a rail yard adjacent to such
container yard; and

(iv) the assignment of container freight station
work and container maintenance and repair work per-
formed at a dock area or within the port area.

(B) The common carrier shall provide the information
described in subparagraph (A) of this paragraph to the re-
questing labor organization within a reasonable period of
time.

(C) This paragraph requires the disclosure of informa-
tion by an ocean common carrier only if there exists an ap-
plicable and otherwise lawful collective bargaining agree-
ment which pertains to that carrier. No disclosure made by
an ocean common carrier shall be deemed to be an admis-
sion or agreement that any work is covered by a collective
bargaining agreement. Any dispute regarding whether any
work is covered by a collective bargaining agreement and
the responsibility of the ocean common carrier under such
agreement shall be resolved solely in accordance with the
dispute resolution procedures contained in the collective
bargaining agreement and the National Labor Relations
Act, and without reference to this paragraph.

(D) Nothing in this paragraph shall have any effect on
the lawfulness or unlawfulness under this Act, the Na-
tional Labor Relations Act, the Taft-Hartley Act, the Fed-
eral Trade Commission Act, the antitrust laws, or any
other Federal or State law, or any revisions or amend-
ments thereto, of any collective bargaining agreement or
element thereof, including any element that constitutes an
essential term of a service contract under this subsection.

(E) For purposes of this paragraph the terms “dock
area” and “within the port area” shall have the same
meaning and scope as in the applicable collective bar-
gaining agreement between the requesting labor organiza-
tion and the carrier.

(d) TARIFF RATES.—No new or initial rate or change in an ex-
isting rate that results in an increased cost to the shipper may be-
come effective earlier than 30 calendar days after publication. The
Commission, for good cause, may allow such a new or initial rate
or change to become effective in less than 30 calendar days. A
change in an existing rate that results in a decreased cost to the
shipper may become effective upon publication.

(e) REFUNDS.—The Commission may, upon application of a car-
rier or shipper, permit a common carrier or conference to refund a
portion of freight charges collected from a shipper or to waive the
collection of a portion of the charges from a shipper if—

(1) there is an error in al, in failing to file a new tariff2
and the refund will not result in discrimination among ship-
pers, ports, or carriers;

1The amendment made by subsection (d)(1) of section 106 of Public Law 105-258 (112 Stat.
1907) struck “tariff of a clerical or administrative nature or an error due to inadvertence”. It
probably should have struck “in a” also.

2The amendment proposed by subsection (d)(2) of section 106 of Public Law 105-258 (112
Stat. 1907) would strike “file a new tariff,” in paragraph (1) and insert “publish a new tariff,
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(2) the common carrier or conference has, prior to filing an
application for authority to make a refund for an error in a tar-
iff or a failure to publish a tariff, published a new tariff that
sets forth the rate on which the refund or waiver would be
based; and

(3) the application for refund or waiver is filed with the
Commission within 180 days from the date of shipment.

(f) MARINE TERMINAL OPERATOR SCHEDULES.—A marine ter-
minal operator may make available to the public, subject to section
10(d) of this Act, a schedule of rates, regulations, and practices, in-
cluding limitations of liability for cargo loss or damage, pertaining
to receiving, delivering, handling, or storing property at its marine
terminal. Any such schedule made available to the public shall be
enforceable by an appropriate court as an implied contract without
proof of actual knowledge of its provisions.

(g) REGULATIONS.—The Commission shall by regulation pre-
scribe the requirements for the accessibility and accuracy of auto-
mated tariff systems established under this section. The Commis-
sion may, after periodic review, prohibit the use of any automated
tariff system that fails to meet the requirements established under
this section. The Commission may not require a common carrier to
provide a remote terminal for access under subsection (a)(2). The
Commission shall by regulation prescribe the form and manner in
which marine terminal operator schedules authorized by this sec-
tion shall be published.

SEC. 9. [46 App. U.S.C. 1708] CONTROLLED CARRIERS.

(a) CONTROLLED CARRIER RATES.—No controlled carrier subject
to this section may maintain rates or charges in its tariffs or serv-
ice contracts, or charge or assess rates, that are below a level that
is just and reasonable, nor may any such carrier establish main-
tain, or enforce unjust or unreasonable classifications, rules, or reg-
ulations in those tariffs or service contracts. An unjust or unrea-
sonable classification, rule, or regulation means one that results or
is likely to result in the carriage or handling of cargo at rates or
charges that are below a just and reasonable level. The Commis-
sion may, at any time after notice and hearing, prohibit the publi-
cation or use of any rates, charges, classifications, rules, or regula-
tions that the controlled carrier has failed to demonstrate to be just
and reasonable. In a proceeding under this subsection, the burden
of proof is on the controlled carrier to demonstrate that its rates,
charges, classifications, rules, or regulations are just and reason-
able. Rates, charges, classifications, rules, or regulations that have
been suspended or prohibited by the Commission are void and their
use is unlawful.

(b) RATE STANDARDS.—For the purpose of this section, in deter-
mining whether rates, charges, classifications, rules, or regulations
by a controlled carrier are just and reasonable, the Commission
shall take into account whether the rates or charges which have
been published or assessed or which would result from the perti-

or an error in quoting a tariff,”. The amendment could not be executed because there is no
comma after tariff.

1So in original. The amendment made by section 108(2) of Public Law 105-258 (112 Stat.
1908) struck “or maintain” and inserted “maintain, or enforce”. There probably should be a
comma after “establish”.
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nent classifications, rules, or regulations are below a level which is
fully compensatory to the controlled carrier based upon that car-
rier’s actual costs or upon its constructive costs. For purposes of the
preceding sentence, the term “constructive costs” means the costs
of another carrier, other than a controlled carrier, operating similar
vessels and equipment in the same or a similar trade. The Com-
mission may also take into account other appropriate factors, in-
cluding but not limited to, whether—

(1) the rates, charges, classifications, rules, or regulations
are the same as or similar to those published or assessed?! or
assessed by other carriers in the same trade;

(2) the rates, charges, classifications, rules, or regulations
are required to assure movement of particular cargo in the
trade; or

(3) the rates, charges, classifications, rules, or regulations
are required to maintain acceptable continuity, level, or qualify
of common carrier service to or from affected ports.

(c) EFFECTIVE DATE OF RATES.—Notwithstanding section 8(d)
of this Act, and except for service contracts the rates, charges, clas-
sifications, rules, or regulations of controlled carriers may not,
without special permission of the Commission, become effective
sooner than the 30th day after the date of publication. Each con-
trolled carrier shall, upon the request of the Commission, file, with-
in 20 days of request (with respect to its existing or proposed rates,
charges, classifications, rules, or regulations), a statement of jus-
tification that sufficiently details the controlled carrier’s need and
purpose for such rates, charges, classifications, rules, or regulations
upon which the Commission may reasonably base its determination
of the lawfulness thereof.

(d) PROHIBITION OF RATES.—Within 120 days after the receipt
of information requested by the Commission under this section, the
Commission shall determine whether the rates, charges, classifica-
tions, rules, or regulations of a controlled carrier may be unjust
and unreasonable.Whenever the Commission is of the opinion that
the rates, charges, classifications, rules, or regulations published or
assessed by a controlled carrier may be unjust and unreasonable,
the Commission shall issue an order to the controlled carrier to
show cause why those rates, charges, classifications, rules, or regu-
lations should not be prohibited. Pending a determination as to
their lawfulness in such a proceeding, the Commission may sus-
pend the rates, charges, classifications, rules, or regulations at any
time before their effective date. In the case of rates, charges, classi-
fications, rules, or regulations that have already become effective,
the Commission may, upon the issuance of an order to show cause,
suspend those rates, charges, classifications, rules, or regulations
on not less than 30 days’ notice to the controlled carrier. No period
of suspension under this subsection may be greater than 180 days.
Whenever the Commission has suspended any rates, charges, clas-
sifications, rules, or regulations under this subsection, the affected
controlled carrier may publish new rates, charges, classifications,
rules, or regulations to take effect immediately during the suspen-
sion period in lieu of the suspended rates, charges, classifications,

1So0 in original.
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rules, or regulations—except that the Commission may reject the
new rates, charges, classifications, rules, or regulations if it is of
the opinion that they are unjust and unreasonable.

(e) PRESIDENTIAL REVIEW.—Concurrently with the publication
thereof, the Commission shall transmit to the President each order
of suspension or final order of prohibition of rates, charges, classi-
fications, rules, or regulations of a controlled carrier subject to this
section. Within 10 days after the receipt or the effective date of the
Commission order, the President may request the Commission in
writing to stay the effect of the Commission’s order if the President
finds that the stay is required for reasons of national defense or
foreign policy, which reasons shall be specified in the report. Not-
withstanding any other law, the Commission shall immediately
grant the request by the issuance of an order in which the Presi-
dent’s request shall be described. During any such stay, the Presi-
dent shall, whenever practicable, attempt to resolve the matter in
controversy by negotiation with representatives of the applicable
foreign governments.

(f) EXCEPTIONS.—This section does not apply to—

(1) a controlled carrier of a state whose vessels are entitled
by a treaty of the United States to receive national or most-
favored-nation treatment; or

(2) a trade served exclusively by controlled carriers.

SEC. 10. [46 App. U.S.C. 1709] PROHIBITED ACTS.
(a) IN GENERAL.—No person may—

(1) knowingly and willfully, directly or indirectly, by
means of false billing, false classification, false weighing, false
report of weight, false measurement, or by any other unjust or
unfair device or means obtain or attempt to obtain ocean trans-
portation for property at less than the rates or charges that
would otherwise be applicable;

(2) operate under an agreement required to be filed under
section 5 of this Act that has not become effective under sec-
tion 6, or that has been rejected, disapproved, or canceled; or

(3) operate under an agreement required to be filed under
section 5 of this Act except in accordance with the terms of the
agreement or any modifications made by the Commission to
the agreement.

(b) CoMMON CARRIERS.—No common carrier, either alone or in
conjunction with any other person, directly or indirectly, may—

(1) allow any person to obtain transportation for property
at less than the rates or charges established by the carrier in
its tariff or service contract by means of false billing, false clas-
sification, false weighing, false measurement, or by any other
unjust or unfair device or means;

(2) provide service in the liner trade that—

(A) is not in accordance with the rates, charges, classi-
fications, rules, and practices contained in a tariff pub-
lished or a service contract entered into under section 8 of
this Act unless excepted or exempted under section 8(a)(1)
or 16 of this Act; or

(B) is under a tariff or service contract which has been
suspended or prohibited by the Commission under section
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9 of this Act or the Foreign Shipping Practices Act of 1988

(46 U.S.C. App. 1710a);

(3) retaliate against any shipper by refusing, or threat-
ening to refuse, cargo space accommodations when available,
or resort to other unfair or unjustly discriminatory methods be-
cause the shipper has patronized another carrier, or has filed
a complaint, or for any other reason;

(4) for service pursuant to a tariff, engage in any unfair or
unjustly discriminatory practice in the matter of—

(A) rates or charges;

(B) cargo classifications;

(C) cargo space accommodations or other facilities, due
regard being had for the proper loading of the vessel and
the available tonnage;

(D) the loading and landing of freight; or

(E) the adjustment and settlement of claims;

(5) for service pursuant to a service contract, engage in
any unfair or unjustly discriminatory practice in the matter of
rates or charges with respect to any port;

(6) use a vessel or vessels in a particular trade for the pur-
pose of excluding, preventing, or reducing competition by driv-
ing another ocean common carrier out of that trade;

(7) offer or pay any deferred rebates;

(8) for service pursuant to a tariff, give any undue or un-
reasonable preference or advantage or impose any undue or
unreasonable prejudice or disadvantage;

(9) for service pursuant to a service contract, give any
undue or unreasonable preference or advantage or impose any
undue or unreasonable prejudice or disadvantage with respect
to any port;

(10) unreasonably refuse to deal or negotiate;

(11) knowingly and willfully accept cargo from or transport
cargo for the account of an ocean transportation intermediary
that does not have a tariff and a bond, insurance, or other sur-
ety as required by sections 8 and 19 of this Act;

(12) knowingly and willfully enter into a service contract
with an ocean transportation intermediary that does not have
a tariff and a bond, insurance, or other surety as required by
sections 8 and 19 of this Act, or with an affiliate of such ocean
transportation intermediary; or

(13) knowingly disclose, offer, solicit, or receive any infor-
mation concerning the nature, kind, quantity, destination, con-
signee, or routing of any property tendered or delivered to a
common carrier without the consent of the shipper or consignee
if that information—

(A) may be used to the detriment or prejudice of the
shipper or consignee;

(B) may improperly disclose its business transaction to
a competitor; or

(C) may be used to the detriment or prejudice of any
common carrier.

Nothing in paragraph (13) shall be construed to prevent providing
such information, in response to legal process, to the United States,
the Commission, or to an independent neutral body operating
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within the scope of its authority to fulfill the policing obligations
of the parties to an agreement effective under this Act. Nor shall
it be prohibited for any ocean common carrier that is a party to a
conference agreement approved under this Act, or any receiver,
trustee, lessee, agent, or employee of that carrier, or any other per-
son authorized by that carrier to receive information, to give infor-
mation to the conference or any person, firm, corporation, or agency
designated by the conference, or to prevent the conference or its
designee from soliciting or receiving information for the purpose of
determining whether a shipper or consignee has breached an agree-
ment with the conference or its member lines or for the purpose of
determining whether a member of the conference has breached the
conference agreement, or for the purpose of compiling statistics of
cargo movement, but the use of such information for any other pur-
pose prohibited by this Act or any other Act is prohibited.

(c) CONCERTED ACTION.—No conference or group of two or
more common carriers may—

(1) boycott or take any other concerted action resulting in
an unreasonable refusal to deal;

(2) engage in conduct that unreasonably restricts the use
of intermodal services or technological innovations;

(3) engage in any predatory practice designed to eliminate
the participation, or deny the entry, in a particular trade of a
common carrier not a member of the conference, a group of
common carriers, an ocean tramp, or a bulk carrier;

(4) negotiate with a nonocean carrier or group of non-
ocean! carriers, unless such negotiations and any resulting
agreements are not in violation of the antitrust laws and are
consistent with the purposes of this Act (for example, truck,
rail, or air operators) on any matter relating to rates or serv-
ices provided to ocean common carriers within the United
States by those nonocean carriers: Provided, That this para-
graph does not prohibit the setting and publishing of a joint
through rate by a conference, joint venture, or an association
of ocean common carriers;

(5) deny in the export foreign commerce of the United
States compensation to an ocean transportation intermediary,
as defined by section 3(17)(A) of this Act, or limit that com-
pensation to less than a reasonable amount;

(6) allocate shippers among specific carriers that are par-
ties to the agreement or prohibit a carrier that is a party to
the agreement from soliciting cargo from a particular shipper,
except as authorized by section 5(g) of this Act, or as otherwise
required by the law of the United States or the importing or
exporting country, or as agreed to by a shipper in a service
contract;

(7) for service pursuant to a service contract, engage in
any unjustly discriminatory practice in the matter of rates or
charges with respect to any locality, port, or persons due to
those persons’ status as shippers’ associations or ocean trans-
portation intermediaries; or

1So0 in original.
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(8) for service pursuant to a service contract, give any
undue or unreasonable preference or advantage or impose any
undue or unreasonable prejudice or disadvantage with respect
to any locality, port, or persons due to those persons’ status as
shippers’ associations or ocean transportation intermediaries;
(d) ComMMON CARRIERS, OCEAN TRANSPORTATION INTER-

MEDIARIES, 2 AND MARINE TERMINAL OPERATORS.—

(1) No common carrier, ocean transportation intermediary,
or marine terminal operator may fail to establish, observe, and
enforce just and reasonable regulations and practices relating
to or connected with receiving, handling, storing, or delivering
property.

(2) No marine terminal operator may agree with another
marine terminal operator or with a common carrier to boycott,
or unreasonably discriminate in the provision of terminal serv-
ices to, any common carrier or ocean tramp.

(3) The prohibitions in subsections (b)(lO) and (13) of this
section apply to marine terminal operators.

(4) No marine terminal operator may give any undue or
unreasonable preference or advantage or impose any undue or
unreasonable prejudice or disadvantage with respect to any
person.

(5) The prohibition in subsection (b)(13) of this section ap-
plies to ocean transportation intermediaries, as defined by sec-
tion 3(17)(A) of this Act.

(e) JOINT VENTURES.—For purposes of this section, a joint ven-
ture or consortium of two or more common carriers but operated
as a single entity shall be treated as a single common carrier.

SEC. 11. [46 App. U.S.C. 17101 COMPLAINTS, INVESTIGATIONS, RE-
PORTS, AND REPARATIONS.

(a) FILING OF COMPLAINTS.—Any person may file with the
Commission a sworn complaint alleging a violation of this Act,
other than section 6(g), and may seek reparation for any injury
caused to the complainant by that violation.

(b) SATISFACTION OR INVESTIGATION OF COMPLAINTS.—The
Commission shall furnish a copy of a complaint filed pursuant to
subsection (a) of this section to the person named therein who
shall, within a reasonable time specified by the Commission, satisfy
the complaint or answer it in writing. If the complaint is not satis-
fied, the Commission shall investigate it in an appropriate manner
and make an appropriate order.

(¢) CoMMISSION INVESTIGATIONS.—The Commission, upon com-
plaint or upon its own motion, may investigate any conduct or
agreement that it believes may be in violation of this Act. Except
in the case of an injunction granted under subsection (h) of this
section, each agreement under investigation under this section re-
mains in effect until the Commission issues in order under this
subsection. The Commission may by order disapprove, cancel, or
modify any agreement filed under section 5(a) of this Act that oper-
ates in violation of this Act. With respect to agreements incon-

1So in original. Probably should be a period.

2The amendment made by section 109(c)(1) of Public Law 105-258 (112 Stat. 1910) was exe-
cuted in accordance with the probable intent of Congress. The matter being stricken and in-
serted was not in the proper typeface.
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sistent with section 6(g) of this Act, the Commission’s sole remedy
is under section 6(h).

(d) ConpUCT OF INVESTIGATION.—Within 10 days after the ini-
tiation of a proceeding under this section, the Commission shall set
a date on or before which its final decision will be issued. This date
may be extended for good cause by order of the Commission.

(e) UNDUE DELAYS.—If, within the time period specified in sub-
section (d), the Commission determines that it is unable to issue
a final decision because of undue delays caused by a party to the
proceedings, the Commission may impose sanctions, including en-
tering a decision adverse to the delaying party.

(f) REPORTS.—The Commission shall make a written report of
every investigation made under this Act in which a hearing was
held stating its conclusions, decisions, findings of fact, and order.
A copy of this report shall be furnished to all parties. The Commis-
sion shall publish each report for public information, and the pub-
lished report shall be competent evidence in all courts of the
United States.

(g) REPARATIONS.—For any complaint filed within 3 years after
the cause of action accrued, the Commission shall, upon petition of
the complainant and after notice and hearing, direct payment of
reparations to the complainant for actual injury (which, for pur-
poses of this subsection, also includes the loss of interest at com-
mercial rates compounded from the date of injury) caused by a vio-
lation of this Act plus reasonable attorney’s fees. Upon a showing
that the injury was caused by activity that is prohibited by section
10(b)(3) or (6) or section 10(c) (1) or (3) of this Act, or that violates
section 10(a) (2) or (3), the Commission may direct the payment of
additional amounts; but the total recovery of a complainant may
not exceed twice the amount of the actual injury. In the case of in-
jury caused by an activity that is prohibited by section 10(b)(4)(A)
or (B) of this Act, the amount of the injury shall be the difference
between the rate paid by the injured shipper and the most favor-
able rate paid by another shipper.

(h) INJUNCTION.—

(1) In connection with any investigation conducted under
this section, the Commission may bring suit in a district court
of the United States to enjoin conduct in violation of this Act.
Upon a showing that standards for granting injunctive relief
by courts of equity are met and after notice to the defendant,
the court may grant a temporary restraining order or prelimi-
nary injunction for a period not to exceed 10 days after the
Commission has issued an order disposing of the issues under
investigation. Any such suit shall be brought in a district in
which the defendant resides or transacts business.

(2) After filing a complaint with the Commission under
subsection (a), the complainant may file suit in a district court
of the United States to enjoin conduct in violation of this Act.
Upon a showing that standards for granting injunctive relief
by courts of equity are met and after notice to the defendant,
the court may grant a temporary restraining order or prelimi-
nary injunction for a period not to exceed 10 days after the
Commission has issued an order disposing of the complaint.
Any such suit shall be brought in the district in which the
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defendant has been sued by the Commission under paragraph
(1); or, if no suit has been filed, in a district in which the
defendant resides or transacts business. A defendant that pre-
vails in a suit under this paragraph shall be allowed reason-
able attorney’s fees to be assessed and collected as part of the
costs of the suit.

SEC. 12. [46 App. U.S.C. 1711] SUBPENAS AND DISCOVERY.
(a) IN GENERAL.—In investigations and adjudicatory pro-
ceedings under this Act—

(1) depositions, written interrogatories, and discovery pro-
cedures may be utilized by any party under rules and regula-
tions issued by the Commission that, to the extent practicable,
shall be in conformity with the rules applicable in civil pro-
ceedings in the district courts of the United States; and

(2) the Commission may by subpena compel the attend-
ance of witnesses and the production of books, papers, docu-
ments, and other evidence.

(b) WITNESS FEES.—Witnesses shall, unless otherwise prohib-
ited by law, be entitled to the same fees and mileage as in the
courts of the United States.

SEC. 13. [46 App. U.S.C. 1712] PENALTIES.

(a) ASSESSMENT OF PENALTY.—Whoever violates a provision of
this Act, a regulation issued thereunder, or a Commission order is
liable to the United States for a civil penalty. The amount of the
civil penalty, unless otherwise provided in this Act, may not exceed
$5,000 for each violation unless the violation was willfully and
knowingly committed, in which case the amount of the civil penalty
may not exceed $25,000 for each violation. Each day of a con-
tinuing violation constitutes a separate offense. The amount of any
penalty imposed upon a common carrier under this subsection shall
constitute a lien upon the vessels operated by that common carrier
and any such vessel may be libeled therefore in the district court
of the United States for the district in which it may be found.

(b) ADDITIONAL PENALTIES.—

(1) For a violation of section 10(b)(1), (2), or (7) of this Act,
the Commission may suspend any or all tariffs of the common
carrier, or that common carrier’s right to use any or all tariffs
of conferences of which it is a member, for a period not to ex-
ceed 12 months.

(2) For failure to supply information ordered to be pro-
duced or compelled by subpena under section 12 of this Act,
the Commission may, after notice and an opportunity for hear-
ing, suspend any or all tariffs of a common carrier, or that
common carrier’s right to use any or all tariffs of conferences
of which it is a member.

(3) A common carrier that accepts or handles cargo for car-
riage under a tariff that has been suspended or after its right
to utilize that tariff has been suspended is subject to a civil
penalty of not more than $50,000 for each shipment.

(4) If the Commission finds, after notice and an oppor-
tunity for a hearing, that a common carrier has failed to sup-
ply information ordered to be produced or compelled by sub-
poena under section 12 of this Act, the Commission may re-
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quest that the Secretary of the Treasury refuse or revoke any

clearance required for a vessel operated by that common car-

rier. Upon request by the Commission, the Secretary of the

Treasury shall, with respect to the vessel concerned, refuse or

revoke any clearance required by section 4197 of the Revised

Statutes of the United States (46 U.S.C. App. 91).

(5) If, in defense of its failure to comply with a subpena
or discovery order, a common carrier alleges that documents or
information located in a foreign country cannot be produced be-
cause of the laws of that country, the Commission shall imme-
diately notify the Secretary of State of the failure to comply
and of the allegation relating to foreign laws. Upon receiving
the notification, the Secretary of State shall promptly consult
with the government of the nation within which the documents
or information are alleged to be located for the purpose of as-
sisting the Commission in obtaining the documents or informa-
tion sought.

(6) If, after notice and hearing, the Commission finds that
the action of a common carrier, acting alone or in concert with
any person, or a foreign government has unduly impaired ac-
cess of a vessel documented under the laws of the United
States to ocean trade between foreign ports, the Commission
shall take action that it finds appropriate, including the impo-
sition of any of the penalties authorized under paragraphs (1),
(2), (3), and (4) of this subsection.

(7) Before an order under this subsection becomes effec-
tive, it shall be immediately submitted to the President who
may, within 10 days after receiving it, disapprove the order if
the President finds that disapproval is required for reasons of
the national defense or the foreign policy of the United States.
(¢c) ASSESSMENT PROCEDURES.—Until a matter is referred to

the Attorney General, the Commission may, after notice and an
opportunity for hearing, assess each civil penalty provided for in
this Act. In determining the amount of the penalty, the Commis-
sion shall take into account the nature, circumstances, extent, and
gravity of the violation committed and, with respect to the violator,
the degree of culpability, history of prior offenses, ability to pay,
and such other matters as justice may require. The Commission
may compromise, modify, or remit, with or without conditions, any
civil penalty.

(d) REVIEW OF CIVIL PENALTY.—A person against whom a civil
penalty is assessed under this section may obtain review thereof
under chapter 158 of title 28, United States Code.

(e) FAILURE To PAY ASSESSMENT.—If a person fails to pay an
assessment of a civil penalty after it has become final or after the
appropriate court has entered final judgment in favor of the Com-
mission, the Attorney General at the request of the Commission
may seek to recover the amount assessed in an appropriate district
court of the United States. In such an action, the court shall en-
force the Commission’s order unless it finds that the order was not
regularly made or duly issued.

(f) LIMITATIONS.—

(1) No penalty may be imposed on any person for con-
spiracy to violate section 10(a)(1), (b)(1), or (b)(2) of this Act,
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or to defraud the Commission by concealment of such a viola-
tion. Neither the Commission nor any court shall order any
person to pay the difference between the amount billed and
agreed upon in writing with a common carrier or its agent and
the amount set forth in any tariff or service contract by that
common carrier for the transportation service provided.

(2) Each proceeding to assess a civil penalty under this
section shall be commenced within 5 years from the date the
violation occurred.

SEC. 14. [46 App. U.S.C. 1713] COMMISSION ORDERS.

(a) IN GENERAL.—Orders of the Commission relating to a viola-
tion of this Act or a regulation issued thereunder shall be made,
upon sworn complaint or on its own motion, only after opportunity
for hearing. Each order of the Commission shall continue in force
for the period of time specified in the order or until suspended,
modified, or set aside by the Commission or a court of competent
jurisdiction.

(b) REVERSAL OR SUSPENSION OF ORDERS.—The Commission
may reverse, suspend, or modify any order made by it, and upon
application of any party to a proceeding may grant a rehearing of
the same or any matter determined therein. No rehearing may, ex-
cept by special order of the Commission, operate as a stay of that
order.

(¢) ENFORCEMENT OF NONREPARATION ORDERS.—In case of vio-
lation of an order of the Commission, or for failure to comply with
a Commission subpena, the Attorney General, at the request of the
Commission, or any party injured by the violation, may seek
enforcement by a United States district court having jurisdiction
over the parties. If, after hearing, the court determines that the
order was properly made and duly issued, it shall enforce the order
by an appropriate injunction or other process, mandatory or other-
wise.

(d) ENFORCEMENT OF REPARATION ORDERS.—(1) In case of vio-
lation of an order of the Commission for the payment of reparation,
the person to whom the award was made may seek enforcement of
the order in a United States district court having jurisdiction of the
parties.

(2) In a United States district court the findings and order of
the Commission shall be prima facie evidence of the facts therein
stated, and the petitioner shall not be liable for costs, nor for the
costs of any subsequent stage of the proceedings, unless they ac-
crue upon his appeal. A petitioner in a United States district court
who prevails shall be allowed reasonable attorney’s fees to be as-
sessed and collected as part of the costs of the suit.

(3) All parties in whose favor the Commission has made an
award of reparation by a single order may be joined as plaintiffs,
and all other parties in the order may be joined as defendants, in
a single suit in a district in which any one plaintiff could maintain
a suit against any one defendant. Service of process against a
defendant not found in that district may be made in a district in
which is located any office of, or point of call on a regular route
operated by, that defendant. Judgment may be entered in favor of
any plaintiff against the defendant liable to that plaintiff.
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(e) STATUTE OF LIMITATIONS.—An action seeking enforcement
of a Commission order must be filed within 3 years after the date
of the violation of the order.

SEC. 15. [46 App. U.S.C. 1714] REPORTS.!

The Commission may require any common carrier, or any offi-
cer, receiver, trustee, lessee, agent, or employee thereof, to file with
it any periodical or special report or any account, record, rate, or
charge, or memorandum of any facts and transactions appertaining
to the business of that common carrier. The report, account, record,
rate, charge, or memorandum shall be made under oath whenever
the Commission so requires, and shall be furnished in the form and
within the time prescribed by the Commission. Conference minutes
required to be filed with the Commission under this section shall
not be released to third parties or published by the Commission.

SEC. 16. [46 App. U.S.C. 17151 EXEMPTIONS.

The Commission, upon application or on its own motion, may
by order or rule exempt for the future any class of agreements be-
tween persons subject to this Act or any specified activity of those
persons from any requirement of this Act if it finds that the exemp-
tion will not result in substantial reduction in competition or be
detrimental to commerce. The Commission may attach conditions
to any exemption and may, by order, revoke any exemption. No
order or rule of exemption or revocation of exemption may be
issued unless opportunity for hearing has been afforded interested
persons and departments and agencies of the United States.

SEC. 17. [46 App. U.S.C. 17161 REGULATIONS.

(a) The Commission may prescribe rules and regulations as
necessary to carry out this Act.

(b) The Commission may prescribe interim rules and regula-
tions necessary to carry out this Act. For this purpose, the Commis-
sion is excepted from compliance with the notice and comment
requirements of section 553 of title 5, United States Code. All rules
and regulations prescribed under the authority of this subsection
that are not earlier superseded by final rules shall expire no later
than 270 days after the date of enactment of this Act.

[Section 18 repealed by section 115 of Public Law 105-258 (112 Stat. 1912).1

SEC. 19. [46 App. U.S.C. 1718] OCEAN TRANSPORTATION INTER-
MEDIARIES. 2

(a) LICENSE.—No person in the United States may act as an
ocean transportation intermediary unless that person holds a li-
cense issued by the Commission. The Commission shall issue an
intermediary’s license to any person that the Commission deter-
mines to be qualified by experience and character to act as an
ocean transportation intermediary.

(b) FINANCIAL RESPONSIBILITY.—

1The amendment made by section 113 of Public Law 105-258 (112 Stat. 1912) was executed
in accordance with the probable intent of Congress. The matter being stricken was not in the
proper typeface.

2The amendment made by section 116(1) of Public Law 105-258 (112 Stat. 1912) was exe-
cuted in accordance with the probable intent of Congress. The matter being stricken and in-
serted was not in the proper typeface.
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(1) No person may act as an ocean transportation inter-
mediary unless that person furnishes a bond, proof of insur-
ance, or other surety in a form and amount determined by the
Commission to insure financial responsibility that is issued by
a surety company found acceptable by the Secretary of the
Treasury.

(2) A bond, insurance, or other surety obtained pursuant
to this section—

(A) shall be available to pay any order for reparation
issued pursuant to section 11 or 14 of this Act, or any pen-
alty assessed pursuant to section 13 of this Act;

(B) may be available to pay any claim against an
ocean transportation intermediary arising from its trans-
portation-related activities described in section 3(17) of
this Act with the consent of the insured ocean transpor-
tation intermediary and subject to review by the surety
company, or when the claim is deemed valid by the surety
company after the ocean transportation intermediary has
failed to respond to adequate notice to address the validity
of the claim; and

(C) shall be available to pay any judgment for dam-
ages against an ocean transportation intermediary arising
from its transportation-related activities under section
3(17) of this Act, provided the claimant has first attempted
to resolve the claim pursuant to subparagraph (B) of this
paragraph and the claim has not been resolved within a
reasonable period of time.

(3) The Commission shall prescribe regulations for the pur-
pose of protecting the interests of claimants, ocean transpor-
tation intermediaries, and surety companies with respect to
the process of pursuing claims against ocean transportation
intermediary bonds, insurance, or sureties through court judg-
ments. The regulations shall provide that a judgment for mon-
etary damages may not be enforced except to the extent that
the damages claimed arise from the transportation-related
activities of the insured ocean transportation intermediary, as
defined by the Commission.

(4) An ocean transportation intermediary not domiciled in
the United States shall designate a resident agent in the
United States for receipt of service of judicial and administra-
tive process, including subpoenas.

(c¢) SUSPENSION OR REVOCATION.—The Commission shall, after
notice and hearing, suspend or revoke a license if it finds that the
ocean transportation intermediary is not qualified to render inter-
mediary services or that it willfully failed to comply with a provi-
sion of this Act or with a lawful order, rule, or regulation of the
Commission. The Commission may also revoke an intermediary’s li-
cense for failure to maintain a bond, proof of insurance, or other
surety in accordance with subsection (b)(1).

(d) EXCEPTION.—A person whose primary business is the sale
of merchandise may forward shipments of the merchandise for its
own account without a license.
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(e) COMPENSATION OF FORWARDERS ! BY CARRIERS.—

(1) A common carrier may compensate an ocean transpor-
tation intermediary, as defined in section 3(17)(A) of this Act,
in connection with a shipment dispatched on behalf of others
only when the ocean transportation intermediary has certified
in writing that it holds a valid license, if required by sub-
section (a), and has performed the following services:

(A) Engaged, booked, secured, reserved, or contracted
directly with the carrier or its agent for space aboard a
vessel or confirmed the availability of that space.

(B) Prepared and processed the ocean bill of lading,
dock receipt, or other similar document with respect to the
shipment.

(2) No common carrier may pay compensation for services
described in paragraph (1) more than once on the same ship-
ment.

(3) No ocean transportation intermediary may receive com-
pensation from a common carrier with respect to a shipment
in which the imtermediary has a direct or indirect beneficial
interest nor shall a common carrier knowingly pay compensa-
tion on that shipment.

(4) No conference or group of 2 or more ocean common car-
riers in the foreign commerce of the United States that is au-
thorized to agree upon the level of compensation paid to an
ocean transportation intermediary, as defined in section
3(17)(A) of this Act, may—

(A) deny to any member of the conference or group the
right, upon notice of not more than 5 calendar days, to
take independent action on any level of compensation paid
to an ocean transportation intermediary, as so defined; or

(B) agree to limit the payment of compensation to an
ocean transportation intermediary, as so defined, to less
than 1.25 percent of the aggregate of all rates and charges
which are applicable under a tariff and which are assessed
against the cargo on which the intermediary services are
provided.

SEC. 20. [46 App. U.S.C. 1719] REPEALS AND CONFORMING AMEND-
MENTS.

* * *k & * * *k

[Subsection (a) repealed by section 307(11) of Public Law 101-225 (103 Stat.
1925).1

[Subsections (b) and (¢) made conforming amendments to other laws]

(d) EFFECTS ON CERTAIN AGREEMENTS AND CONTRACTS.—AIl
agreements, contracts, modifications, licenses, and exemptions pre-
viously issued, approved, or effective under the Shipping Act, 1916,
or the Shipping Act of 1984, shall continue in force and effect as
if issued or effective under this Act, as amended by the Ocean

1The amendment made by section 116(7) of Public Law 105-258 (112 Stat. 1913) could not
be executed. The amendment is as follows:
(7) striking “FORWARDERS.—” in the caption of subsection (e), as redesignated, and insert-
ing “INTERMEDIARIES.—;
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Shipping Reform Act of 1998, and all new agreements, contracts,
and modifications to existing, pending, or new contracts or agree-
ments shall be considered under this Act, as amended by the Ocean
Shipping Reform Act of 1998.

(e) SAVINGS PROVISIONS.—

(1) Each service contract entered into by a shipper and an
ocean common carrier or conference before the date of enact-
ment of this Act may remain in full force and effect and need
not comply with the requirements of section 8(c) of this Act
until 15 months after the date of enactment of this Act.

(2) This Act and the amendments made by it shall not af-
fect any suit—

(A) filed before the date of enactment of this Act; or

(B) with respect to claims arising out of conduct en-
gaged in before the date of enactment of this Act, filed
within 1 year after the date of enactment of this Act.

(3) The Ocean Shipping Reform Act of 1998 shall not affect
any suit—

(A) filed before the effective date of that Act; or
(B) with respect to claims arising out of conduct en-
gaged in before the effective date of that Act filed within

1 year after the effective date of that Act.

(4) Regulations issued by the Federal Maritime Commis-
sion shall remain in force and effect where not inconsistent
with this Act, as amended by the Ocean Shipping Reform Act
of 1998.

[Sections 21 and 22 repealed by section 307(11) of Public Law 101-225 (103
Stat. 1925).]

[Section 23 repealed by section 118 of Public Law 105-258 (112 Stat. 1914).1
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FOREIGN SHIPPING PRACTICES ACT OF 1988

(Public Law 100-418, title X; approved March 20, 1984; 98 Stat. 67)

TITLE X—OCEAN AND AIR
TRANSPORTATION

Subtitle A—Foreign Shipping Practices

SEC. 10001. [46 App. U.S.C. 1701 note] SHORT TITLE.

This subtitle may be cited as the “Foreign Shipping Practices
Act of 1988”.

SEC. 10002. [46 App. U.S.C. 1710a] FOREIGN LAWS AND PRACTICES.

(a) DEFINITIONS.—For purposes of this section—

(1) “common carrier”, “marine terminal operator”, “ocean
transportation intermediary”, “ocean common carrier”, “per-
son”, “shipper”, “shippers’ association”, and “United States”
have the meanings given each such term, respectively, in sec-
tion 3 of the Shipping Act of 1984 [46 App. U.S.C. 1702);

(2) “foreign carrier” means an ocean common carrier a ma-
jority of whose vessels are documented under the laws of a
country other than the United States;

(3) “maritime services” means port-to-port carriage of
cargo by the vessels operated by ocean common carriers;

(4) “maritime-related services” means intermodal oper-
ations, terminal operations, cargo solicitation, agency services,
ocean transportation intermediary services and operations, and
all other activities and services integral to total transportation
systems of ocean common carriers and their foreign domiciled
affiliates on their own and others’ behalf;

(5) “United States carrier” means an ocean common carrier
which operates vessels documented under the laws of the
United States; and

(6) “United States oceanborne trade” means the carriage of
cargo between the United States and a foreign country,
whether direct or indirect, by an ocean common carrier.

(b) AurHORITY TO CoNDUCT INVESTIGATIONS.—The Federal
Maritime Commission shall investigate whether any laws, rules,
regulations, policies, or practices of foreign governments, or any
practices of foreign carriers or other persons providing maritime or
maritime-related services in a foreign country result in the exist-
ence of conditions that—

(1) adversely affect the operations of United States carriers
in United States oceanborne trade; and

31
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(2) do not exist for foreign carriers of that country in the
United States under the laws of the United States or as a re-
sult of acts of United States carriers or other persons providing
maritime or maritime-related services in the United States.

(c) INVESTIGATIONS.—(1) Investigations under subsection (b) of
this section may be initiated by the Commission on its own motion
or on the petition of any person, including any common carrier,
shipper, shippers’ association, ocean transportation intermediary,
or marine terminal operator, or any branch, department, agency, or
other component of the Government of the United States.

(2) The Commission shall complete any such investigation and
render a decision within 120 days after it is initiated, except that
the Commission may extend such 120-day period for an additional
90 days if the Commission is unable to obtain sufficient informa-
tion to determine whether a condition specified in subsection (b) of
this section exists. Any notice providing such an extension shall
clearly state the reasons for such extension.

(d) INFORMATION REQUESTS.—(1) In order to further the pur-
poses of subsection (b) of this section, the Commission may, by
order, require any person (including any common carrier, shipper,
shippers’ association, ocean transportation intermediary, or marine
terminal operator, or any officer, receiver, trustee, lessee, agent or
employee thereof) to file with the Commission any periodic or spe-
cial report, answers to questions, documentary material, or other
information which the Commission considers necessary or appro-
priate. The Commission may require that the response to any such
order shall be made under oath. Such response shall be furnished
in the form and within the time prescribed by the Commission.

(2) In an investigation under subsection (b) of this section, the
Commission may issue subpoenas to compel the attendance and
testimony of witnesses and the production of records or other
evidence.

(3) Notwithstanding any other provision of law, the Commis-
sion may, in its discretion, determine that any information sub-
mitted to it in response to a request under this subsection, or
otherwise, shall not be disclosed to the public.

(e) ACTION AGAINST FOREIGN CARRIERS.—(1) Whenever, after
notice and opportunity for comment or hearing, the Commission
determines that the conditions specified in subsection (b) of this
section exist, the Commission shall take such action as it considers
necessary and appropriate against any foreign carrier that is a con-
tributing cause to, or whose government is a contributing cause to,
suclh é:onditions, in order to offset such conditions. Such action may
include—

(A) limitations on sailings to and from United States ports
or on the amount or type of cargo carried;

(B) suspension, in whole or in part, of any or all tariffs and
service contracts, including the right of an ocean common car-
rier to use any or all tariffs and service contracts of con-
ferences in United States trades of which it is a member for
such period as the Commission specifies;

(C) suspension, in whole or in part, of the right of an ocean
common carrier to operate under any agreement filed with the
Commission, including agreements authorizing preferential
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treatment at terminals, preferential terminal leases, space

chartering, or pooling of cargo or revenues with other ocean

common carriers; and

(D) a fee, not to exceed $1,000,000 per voyage.

(2) The Commission may consult with, seek the cooperation of,
or make recommendations to other appropriate Government agen-
cies prior to taking any action under this subsection.

(3) Before a determination under this subsection becomes effec-
tive or a request is made under subsection (f) of this section, the
determination shall be submitted immediately to the President who
may, within 10 days after receiving such determination, disapprove
the determination in writing, setting forth the reasons for the dis-
approval, if the President finds that disapproval is required for rea-
sons of the national defense or the foreign policy of the United
States.

(f) AcTioNs UPON REQUEST OF THE COMMISSION.—Whenever
the conditions specified in subsection (b) of this section are found
by the Commission to exist, upon the request of the Commission—

(1) the collector of customs at any port or place of destina-
tion in the United States shall refuse the clearance required by
section 4197 of the Revised Statutes [46 App. U.S.C. 91) to any
vessel of a foreign carrier that is identified by the Commission
under subsection (e) of this section; and

(2) the Secretary of the department in which the Coast
Guard is operating shall deny entry, for purposes of ocean-
borne trade, of any vessel of a foreign carrier that is identified
by the Commission under subsection (e) of this section to any
port or place in the United States or the navigable waters of
the United States, or shall detain any such vessel at the port
or place in the United States from which it is about to depart
for any other port or place in the United States.

(g) REPORT.—The Commission shall include in its annual re-
port to Congress—

(1) a list of the twenty foreign countries which generated
the largest volume of oceanborne liner cargo for the most
recent calendar year in bilateral trade with the United States;

(2) an analysis of conditions described in subsection (b) of
this section being investigated or found to exist in foreign
countries;

(3) any actions being taken by the Commission to offset
such conditions;

(4) any recommendations for additional legislation to offset
such conditions; and

(5) a list of petitions filed under subsection (¢) of this
section that the Commission rejected, and the reasons for each
such rejection.

(h) The actions against foreign carriers authorized in sub-
sections (e) and (f) of this section may be used in the administra-
tion and enforcement of section 13(b)(6) of the Shipping Act of 1984
(46 App. U.S.C. 1712(b)(6)) or section 19(1)(b) of the Merchant Ma-
rine Act, 1920 (46 App. U.S.C. 876).

(i) Any rule, regulation or final order of the Commission issued
under this section shall be reviewable exclusively in the same



Sec. 10003 FOREIGN SHIPPING PRACTICES ACT OF 1988 34

forum and in the same manner as provided in section 2342(3)(B)
of title 28, United States Code.

SEC. 10003. [46 U.S.C. 3302 note] MOBILE TRADE FAIRS.

[aa) Amends section 212(B)(c) of the Merchant Marine Act,
1936.

(b) For one year after the date of enactment of this Act, a ves-
sel that is undergoing repair or retrofitting for use solely for mobile
trade fair purposes is deemed to be out of commission under sec-
tion 3302(e) of title 46, United States Code, during the repair or
retrofitting.

* * & * * * *
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SHIPPING ACT, 1916

(Approved September 7, 1916, Chapter 451; 39 Stat. 728)

An Act To establish a United States Shipping Board for the purpose of encouraging,
developing, and creating a naval auxiliary and naval reserve and a merchant ma-
rine to meet the requirements of the commerce of the United States with its Terri-
tories and possessions and with foreign countries; to regulate carriers by water
engaged in the foreign and interstate commerce of the United States; and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [46 App. U.S.C.
801] That when used in this Act:

The term “common carrier by water in interstate commerce”
means a common carrier engaged in the transportation by water of
passengers or property on the high seas or the Great Lakes on reg-
ular routes from port to port between one State, Territory, District,
or possession of the United States and any other State, Territory,
District, or possession of the United States, or between places in
the same Territory, District, or possession.

The term “other person subject to this Act” means any person
not included in the term “common carrier by water in interstate
commerce,” carrying on the business of forwarding or furnishing
wharfage, dock, warehouse, or other terminal facilities in connec-
tion with a common carrier by water in interstate commerce.

The term “person” includes corporations, partnerships, and
associations, existing under or authorized by the laws of the United
States, or any State, Territory, District, or possession thereof, or of
any foreign country.

The term “vessel” includes all water craft and other artificial
contrivances of whatever description and at whatever stage of con-
struction, whether on the stocks or launched, which are used or are
capable of being or are intended to be used as a means of transpor-
tation on water.

The term “documented under the laws of the United States”
means “registered, enrolled, or licensed under the laws of the
United States.”

The term “carrying on the business of forwarding” means the
dispatching of shipments by any person on behalf of others, by
oceangoing common carriers in commerce between the United
States and its Territories or possessions, or between such Terri-
tories and possessions, and handling the formalities incident to
such shipments.

The term “maritime labor agreement” means any collective
bargaining agreement between an employer subject to this Act, or
group of such employers and a labor organization representing em-
ployees in the maritime or stevedoring industry, or any agreement
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preparatory to such a collective bargaining agreement among mem-
bers of a multiemployer bargaining group, or any agreement spe-
cifically implementing provisions of such a collective bargaining
agreement or providing for the formation, financing, or administra-
tion of a multiemployer bargaining group.

SeEc. 2. [46 App. U.S.C. 802] (a) That within the meaning of
this Act no corporation, partnership, or association shall be deemed
a citizen of the United States unless the controlling interest therein
is owned by citizens of the United States, and, in the case of a cor-
poration, unless its executive officer, by whatever title and the
chairman of its board of directors are citizens of the United States
and unless no more of its directors than a minority of the number
necessary to constitute a quorum are noncitizens and the corpora-
tion itself is organized under the laws of the United States or of
a State, Territory, District, or possession thereof, but in the case
of a corporation, association, or partnership operating any vessel in
the coastwise trade the amount of interest required to be owned by
citizens of the United States shall be 75 per centum.

(b) The controlling interest in a corporation shall not be
deemed to be owned by citizens of the United States (a) if the title
to a majority of the stock thereof is not vested in such citizens free
from any trust or fiduciary obligation in favor of any person not a
citizen of the United States; or (b) if the majority of the voting
power in such corporation is not vested in citizens of the United
States; or (c) if through any contract or understanding it is so ar-
ranged that the majority of the voting power may be exercised, di-
rectly or indirectly, in behalf of any person who is not a citizen of
the United States; or (d) if by any other means whatsoever control
of the corporation is conferred upon or permitted to be exercised by
any person who is not a citizen of the United States.

(c) Seventy-five per centum of the interest in a corporation
shall not be deemed to be owned by citizens of the United States
(a) if the title to 75 per centum of its stock is not vested n such
citizens free from any trust or fiduciary obligation in favor of any
person not a citizen of the United States; or (b) if 75 per centum
of the voting power in such corporation is not vested in citizens of
the United States; or (c) if, through any contract or understanding
it is so arranged that more than 25 per centum of the voting power
in such corporation may be exercised, directly or indirectly, in be-
half of any person who is not a citizen of the United States; or (d)
if by any other means whatsoever control of any interest in the cor-
poration in excess of 25 per centum is conferred upon or permitted
to be exercised by any person who is not a citizen of the United
States.

(d) [46 App. U.S.C. 803] The provisions of this Act shall apply
to receivers and trustees of all persons to whom the Act applies,
and to the successors or assignees of such persons.

[Sec. 3 Repealed. Pub. L. 104-88, sec. 335(b)(1), 109 Stat. 954.]

[Secs. 4-8 Repealed. Ch. 858, sec. 903(a), 49 Stat. 2016.]
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SEC. 9. [46 App. U.S.C. 808]

[(a) Repealed. Pub. L. 101-225, sec. 307(3), 103 Stat. 1925.]

(b) Every vessel purchased, chartered, or leased from the board
shall, unless otherwise authorized by the board, be operated only
under such registry or enrollment and license. Such vessels while
employed solely as merchant vessels shall be subject to all laws,
regulations, and liabilities governing merchant vessels, whether
the United States be interested therein as owner, in whole or in
part, or hold any mortgage, lien, or other interest therein.

(c) Except as provided in section 611 of the Merchant Marine
Act, 1936 (46 App. U.S.C. 1181), and sections 12106(e),
31322(a)(1)(D), and 12106(e) ! of title 46, United States Code, a per-
son may not, without the approval of the Secretary of
Transportation—

(1) sell, lease, charter, deliver, or in any manner transfer,
or agree to sell, lease, charter, deliver, or in any manner trans-
fer, to a person not a citizen of the United States, any interest
in or control of a documented vessel (except in a vessel that
has been operated only as a fishing vessel, fish processing ves-
sel, or fish tender vessel (as defined in section 2101 of title 46,
United States Code) or in a vessel that has been operated only
for pleasure) owned by a citizen of the United States or the
last documentation of which was under the laws of the United
States; or

(2) place a documented vessel, or a vessel the last docu-
mentation of which was under the laws of the United States,
under foreign registry or operate that vessel under the author-
ity of a foreign country.

(d)(1) Any charter, sale, or transfer of a vessel, or interest in
or control of that vessel, contrary to this section is void.

(2) A person that knowingly charters, sells, or transfers a ves-
sel, or interest in or control of that vessel, contrary to this section
shall be fined under title 18, United States Code, imprisoned for
not more than 5 years, or both.

(3) A documented vessel may be seized by, and forfeited to, the
United States Government if—

(A) the vessel is placed under foreign registry or operated
under the authority of a foreign country contrary to this sec-
tion; or

(B) a person knowingly charters, sells, or transfers a ves-
sel, or interest or control in that vessel, contrary to this sec-
tion.

(4) A person that charters, sells, or transfers a vessel, or an in-
terest in or control of a vessel, in violation of this section is liable
to the United States Government for a civil penalty of not more
than $100,000 for each violation.

(e) Notwithstanding subsection (c)(2), the Merchant Marine
Act, 1936, or any contract entered into with the Secretary of Trans-
portation under that Act, a vessel may be placed under a foreign
registry, without approval of the Secretary, if—

1So0 in original.



Sec. 12 SHIPPING ACT, 1916 6

(1)(A) the Secretary determines that at least one replace-
ment vessel of a capacity that is equivalent or greater, as
measured by deadweight tons, gross tons, or container equiva-
lent units, as appropriate, is documented under chapter 121 of
title 46, United States Code, by the owner of the vessel placed
under the foreign registry; and

(B) the replacement vessel is not more than 10 years of
age on the date of that documentation;

(2)(A) an application for an operating agreement under
subtitle B of title VI of the Merchant Marine Act, 1936 has
been filed with respect to a vessel which is eligible to be in-
cluded in the Maritime Security Fleet under section 651(b)(1)
of that Act; and

(B) the Secretary has not awarded an operating agreement
with respect to that vessel within 90 days after the date of that
application;

(3) a contract covering the vessel under subtitle A of title
VI of the Merchant Marine Act, 1936 has expired, and that
vessel is more than 15 years of age on the date the contract
expires; or

(4) an operating agreement covering the vessel under sub-
title B of title VI of the Merchant Marine Act, 1936 has ex-
pired.

(e)1 To promote financing with respect to a vessel to be docu-
mented under chapter 121 of title 46, United States Code, the Sec-
retary may grant approval under subsection (c) before the date the
vessel is documented.

[Secs. 10-11 Repealed. Ch. 858, sec. 903(a), 49 Stat. 2016.]

SEcC. 12. [46 App. U.S.C. 811] That the Secretary of Transpor-
tation shall investigate the relative cost of building merchant ves-
sels in the United States and in foreign maritime countries, and
the relative cost, advantages, and disadvantages of operating in the
foreign trade vessels under United States registry and under for-
eign registry. The Secretary shall examine the rules under which
vessels are constructed abroad and in the United States, and the
methods of classifying and rating same, and the Secretary shall ex-
amine into the subject of marine insurance, the number of compa-
nies in the United States, domestic and foreign, engaging in marine
insurance, the extent of the insurance on hulls and cargoes placed
or written in the United States, and the extent of reinsurance of
American maritime risks in foreign companies, and ascertain what
steps may be necessary to develop an ample marine insurance sys-
tem as an aid in the development of an American merchant ma-
rine. The Secretary shall examine the navigation laws of the
United States and the rules and regulations thereunder, and make
such recommendations to the Congress as the Secretary deems
proper for the amendment, improvement, and revision of such laws,
and for the development of the American merchant marine. The
Secretary shall investigate the legal status of mortgage loans on

1So in original. Probably should be “(f)”.
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vessel property, with a view to means of improving the security of
such loans and of encouraging investment in American shipping.

The Secretary shall, on or before the first day of December in
each year, make a report to the Congress, which shall include his
recommendations and the results of his investigations, a summary
of his transactions, and a statement of all expenditures and re-
ceipts under this Act, and of the operations of any corporation in
which the United States is a stockholder, and the names and
compensation of all persons employed by the Secretary of
Transportation.

[Sec. 13 Repealed. Pub. L. 98-237, 98 Stat. 88.]
[Secs. 14-25 Repealed. Pub. L. 104-88, sec. 335(b)(2)-(13), 109 Stat. 954.1
[Sec. 26 Repealed. Pub. L. 98-237, 98 Stat. 88.1
[Sec. 27 Repealed. Pub. L. 104-88, sec. 335(b)(14), 109 Stat. 954.]
[Sec. 28 Repealed. Pub. L. 91-452, sec. 240, 84 Stat. 930.1

[Secs. 29-33 Repealed. Pub. L. 104-88, sec. 335(b)(15)-(19), 109 Stat. 954.1

SEC. 34. [46 App. U.S.C. 833] That if any provision of this Act,
or the application of such provision to certain circumstances, is
held unconstitutional, the remainder of the Act, and the application
of such provision to circumstances other than those as to which it
is held unconstitutional, shall not be affected thereby.

[Sec. 35 Repealed. Pub. L. 104-88, sec. 335(b)(20), 109 Stat. 954.]

SEC. 36. [46 App. U.S.C. 834] The Secretary of the Treasury
is authorized to refuse a clearance to any vessel or other vehicle
laden with merchandise destined for a foreign or domestic port
whenever he shall have satisfactory reason to believe that the mas-
ter, owner, or other officer of such vessel or other vehicle refuses
or declines to accept or receive freight or cargo in good condition
tendered for such port of destination or for some intermediate port
of call, together with the proper freight or transportation charges
therefor, by any citizen of the United States, unless the same is
fully laden and has no space accommodations for the freight or
cargo so tendered, due regard being had for the proper loading of
such vessel or vehicle, or unless such freight or cargo consists of
merchandise for which such vessel or vehicle is not adaptable.

SEc. 37. [46 App. U.S.C. 835] That when the United States is
at war or during any national emergency, the existence of which
is declared by proclamation of the President, it shall be unlawful,
without first obtaining the approval of the board:

(a) To transfer to or place under any foreign registry or flag
any vessel owned in whole or in part by any person a citizen of the
United States or by a corporation organized under the laws of the
United States, or of any State, Territory, District, or possession
thereof; or

(b) To sell, mortgage, lease, charter, deliver, or in any manner
transfer, or agree to sell, mortgage, lease, charter, deliver, or in
any manner transfer, to any person not a citizen of the United
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States, (1) any such vessel or any interest therein, or (2) any vessel
documented under the laws of the United States, or any interest
therein, or (3) any shipyard, dry dock, ship-building or ship-repair-
ing plant or facilities, or any interest therein; or

(c) To issue, transfer, or assign a bond, note, or other evidence
of indebtedness which is secured by a mortgage of a vessel to a
trustee or by an assignment to a trustee of the owner’s right, title,
or interest in a vessel under construction, or by a mortgage to a
trustee on a shipyard, drydock, or ship-building or ship-repairing
plant or facilities, to a person not a citizen of the United States,
unless the trustee or a substitute trustee of such mortgage or
assignment is approved by the Secretary of Transportation: Pro-
vided, however, That the Secretary of Transportation shall grant
his approval if such trustee or a substitute trustee is a bank or
trust company which (1) is organized as a corporation, and is doing
business, under the laws of the United States or any State thereof,
(2) is authorized under such laws to exercise corporate trust pow-
ers, (3) is a citizen of the United States, (4) is subject to super-
vision or examination by Federal or State authority, and (5) has a
combined capital and surplus (as set forth in its most recent pub-
lished report of condition) of at least $3,000,000; or for the trustee
or substitute trustee approved by the Secretary of Transportation
to operate said vessel under the mortgage or assignment: Provided
further, That if such trustee or a substitute trustee at any time
ceases to meet the foregoing qualifications, the Secretary of Trans-
portation shall disapprove such trustee or substitute trustee, and
after such disapproval the transfer or assignment of such bond,
note, or other evidence of indebtedness to a person not a citizen of
the United States, without the approval of the Secretary of Trans-
portation, shall be unlawful; or

(d) To enter into any contract, agreement, or understanding to
construct a vessel within the United States for or to be delivered
to any person not a citizen of the United States, without expressly
stipulating that such construction shall not begin until after the
war or emergency proclaimed by the President has ended; or

(e) To make any agreement or effect any understanding
whereby there is vested in or for the benefit of any person not a
citizen of the United States, the controlling interest or a majority
of the voting power in a corporation which is organized under the
laws of the United States, or of any State, Territory, District, or
possession thereof, and which owns any vessel, shipyard, dry dock,
or possession thereof, and which owns any vessel, shipyard, dry
dock, or ship-building or ship-repairing plant or facilities; or

(f) To cause or procure any vessel constructed in whole or in
part within the United States, which has never cleared for any for-
eign port, to depart from a port of the United States before it has
been documented under the laws of the United States.

Whoever violates, or attempts or conspires to violate, any of
the provisions of this section shall be guilty of a misdemeanor, pun-
ishable by a fine of not more than $5,000 or by imprisonment for
not more than five years, or both.

If a bond, note, or other evidence of indebtedness which is se-
cured by a mortgage of a vessel to a trustee or by an assignment
to a trustee of the owner’s right, title, or interest in a vessel under
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construction, or by a mortgage to a trustee on a shipyard, drydock
or ship-building or ship-repairing plant or facilities, is issued,
transferred, or assigned to a person not a citizen of the United
States in violation of subsection (c¢) of this section, the issuance,
transfer or assignment shall be void.

Any vessel, shipyard, dry dock, ship-building or ship-repairing
plant or facilities, or interest therein, sold, mortgaged, leased, char-
tered, delivered, transferred, or documented, or agreed to be sold,
mortgaged, leased, chartered, delivered, transferred, or docu-
mented, in violation of any of the provisions of this section, and
any stocks, bonds, or other securities sold or transferred, or agreed
to be sold or transferred, in violation of any of such provisions, or
any vessel departing in violation of the provisions of subdivision
(e), shall be forfeited to the United States.

Any such sale, mortgage, lease, charter, delivery, transfer, doc-
umentation, or agreement therefor shall be void, whether made
within or without the United States, and any consideration paid
therefor or deposited in connection therewith shall be recoverable
at the suit of the person who has paid or deposited the same, or
of his successors or assigns, after the tender of such vessel, ship-
yard, dry dock, shipbuilding or ship-repairing plant or facilities, or
interest therein, or of such stocks, bonds, or other securities, to the
person entitled thereto, or after forfeiture thereof to the United
States unless the person to whom the consideration was paid, or
in whose interest it was deposited, entered into the transaction in
the honest belief that the person who paid or deposited such con-
sideration was a citizen of the United States.

SEc. 38. [43 App. U.S.C. 836] That all forfeitures incurred
under the provisions of this Act may be prosecuted in the same
court, and may be disposed of in the same manner, as forfeitures
hncurred for offenses against the law relating to the collection of

uties.

SEC. 39. [43 App. U.S.C. 837] That in any action or proceeding
under the provisions of this Act to enforce a forfeiture the convic-
tion in a court of criminal jurisdiction of any person for a violation
thereof with respect to the subject of the forfeiture shall constitute
prima facie evidence of such violation against the person so
convicted.

[Sec. 40 Repealed. Pub. L. 100-710, sec. 106(b)(1), 102 Stat. 4752.]

SEC. 41. [46 App. U.S.C. 839] That whenever by said section
nine or thirty-seven the approval of the Secretary of Transportation
is required to render any act or transaction lawful, such approval
may be accorded either absolutely or upon such conditions as the
Secretary of Transportation prescribes. Whenever the approval of
the Secretary of Transportation is accorded upon any condition a
statement of such condition shall be entered upon his records and
incorporated in the same document or paper which notifies the ap-
plicant of such approval. A violation of such condition so incor-
porated shall constitute a misdemeanor and shall be punishable by
fine and imprisonment in the same manner, and shall subject the
vessel, stocks, bonds, or other subject matter of the application con-
ditionally approved to forfeiture in the same manner, as though the
act conditionally approved had been done without the approval of
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the Secretary of Transportation, but the offense shall be deemed to
have been committed at the time of the violation of the condition.

Whenever by this Act the approval of the Secretary of Trans-
portation is required to render any act or transaction lawful, who-
ever knowingly makes any false statement of a material fact to the
Secretary of Transportation, or to any member thereof, or to any
officer, attorney, or agent thereof, for the purpose of securing such
approval, shall be guilty of a misdemeanor and subject to a fine of
not more than $5,000 or to imprisonment for not more than five
years, or both.

[Sec. 42 Repealed. Pub. L. 100-710, sec. 106(b)(1), 102 Stat. 4752.]
[Sec. 43 Repealed. Pub. L. 104-88, sec. 335(b)(21), 109 Stat. 954.]
[Sec. 44 Repealed. Pub. L. 98-237, sec. 20(a), 98 Stat. 88.]

[Sec. 45 Repealed. Pub. L. 104-88, sec. 335(b)(22), 109 Stat. 954.]

SEC. 46. [46 App. U.S.C. 842] That this Act may be cited as
“Shipping Act, 1916.”
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MERCHANT MARINE ACT, 1936

(Act of June 29, 1936, Chapter 858; 49 Stat. 1985)

AN ACT to further the development and maintenance of an adequate and well-bal-
anced American merchant marine, to promote the commerce of the United States,
to aid in the national defense, to repeal certain former legislation, and for other
purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE I—DECLARATION OF POLICY

SECTION 101. [46 App. U.S.C. 1101] It is necessary for the na-
tional defense and development of its foreign and domestic com-
merce that the United States shall have a merchant marine (a) suf-
ficient to carry its domestic water-borne commerce and a substan-
tial portion of the water-borne export and import foreign commerce
of the United States and to provide shipping service essential for
maintaining the flow of such domestic and foreign water-borne
commerce at all times, (b) capable of serving as a naval and mili-
tary auxiliary in time of war or national emergency, (c) owned and
operated under the United States flag by citizens of the United
States insofar as may be practicable, (d) composed of the best-
equipped, safest, and most suitable types of vessels, constructed in
the United States and manned with a trained and efficient citizen
personnel, and (e) supplemented by efficient facilities for ship-
building and ship repair. It is hereby declared to be the policy of
the United States to foster the development and encourage the
maintenance of such a merchant marine.

TITLE II—UNITED STATES MARITIME COMMISSION
SEC. 201. [46 App. U.S.C. 1111]

[Subsection (a) repealed by section 12(58)(A) of Public Law 97-31].

[Subsection (b) repealed by section 307(6) of Public Law 101-225].

(¢) The Commission shall, through its secretary, keep a true
record of all its meetings and the yea-and-nay votes taken therein,
on every action, order, contract, or financial transaction approved
or disapproved by the Commission. It shall have an official seal
which shall be judicially noticed, and shall adopt rules and regula-
tions in regard to its procedure and the conduct of its business.

(d) The Commission and the Secretary of Transportation may
make such expenditures as are necessary in the performance of
their functions from funds made available to them by this Act or

13
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hereafter appropriated, which further appropriations are hereby
authorized.

(e) Without regard to the civil-service laws or the Classification
Act of 1923, as amended, the Commission may appoint and pre-
scribe the duties and fix the salaries of a secretary, a director for
each of not to exceed five divisions, a general counsel, a clerk to
each member of the Commission, and not more than three assist-
ants, a clerk to the general counsel, not more than a total of twenty
naval architects or marine engineers, twenty special experts,
twenty-two examiners, twelve attorneys, and two inspectors for
each vessel at each shipyard at which vessels are being constructed
by it or under its supervision. The Commission and the Secretary
of Transportation may, subject to the provisions of the civil-service
laws and the Classification Act of 1923, as amended, appoint such
other officers, engineers, inspectors, attorneys, examiners, and
other employees as are necessary in the execution of their
functions.

(f) Each member, any employee of the Commission, or the Sec-
retary of Transportation, and any person detailed to it or the Sec-
retary of Transportation, from any other agency of the Government
shall receive necessary traveling and subsistence expenses, or per
diem allowance in lieu thereof, within the limitations prescribed by
law, while away from his official station upon official business of
the Commission or the Secretary of Transportation. Whenever any
officer (not exceeding five in number at any time) of the Army,
Navy, Marine Corps, or Coast Guard is detailed to the Commission
or the Secretary of Transportation, he shall receive from the Com-
mission or the Secretary of Transportation, for the period during
which he is so detailed, such compensation as added to his pay and
allowances as an officer in such service will make his aggregate
compensation equal to the pay and allowances he would receive if
he were the incumbent of an office or position in such service (or
in the corresponding executive department), which, in the opinion
of the Commission or the Secretary of Transportation involves the
performance of work similar in importance, difficulty, and responsi-
bility to that performed by him while detailed to the Commission
or the Secretary of Transportation. Expenditures by the Commis-
sion or the Secretary of Transportation shall be allowed and paid
on the presentation of itemized vouchers therefor approved by the
Commission or the Secretary of Transportation or a designated
employee thereof.

[Subsection (g) repealed by section 307(6) of Public Law 101-225].

SEC. 202. [46 App. U.S.C. 1112] Notwithstanding any other
provision of law, the Secretary of Transportation may, in accord-
ance with good business methods and on such terms and conditions
as he determines to effectuate the policy of this Act, operate or
lease any lands, docks, wharves, piers, or real property under, his
control, and all money heretofore or hereafter received from such
operation or lease shall be available for expenditure by the Sec-
retary of Transportation as provided in this Act. The Secretary of
Transportation may, upon such terms and conditions as he may
prescribe in accordance with sound business practice, make such
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extensions and accept such renewals of the notes and other evi-
dences of indebtedness hereby transferred, and of the mortgages
and other contracts securing the same, as he may deem necessary
to carry out the objects of this Act.

[Section 203 repealed by section 202(8) of Public Law 101-710].

SEc. 204. [46 App. U.S.C. 1114] (a) All the functions, powers,
and duties vested in the former United States Shipping Board by
the Shipping Act, 1916, the Merchant Marine Act, 1920, the Mer-
chant Marine Act, 1928, and amendments to those Acts, and now
vested in the Department of Commerce pursuant to section 12 of
the President’s Executive Order of June 10, 1933, are hereby trans-
ferred to the Federal Maritime Commission and the Secretary of
Transportation: Provided, however, That after the date of the pas-
sage of this Act no further construction loans shall be made under
the provisions of section 11 of the Merchant Marine Act, 1920, as
amended.

(b) The Commission and the Secretary of Transportation are
hereby authorized to adopt all necessary rules and regulations to
carry out the powers, duties, and functions vested in them by this
Act.

(c) The orders issued by the Federal Maritime Commission and
the Secretary of Transportation in the exercise of the powers trans-
ferred to them by this title shall be enforced in the same manner
as heretofore provided by law for enforcement of the orders issued
by the former United States Shipping Board, and violation of such
orders shall subject the person or corporation guilty of such viola-
tion to the same penalties or punishment as heretofore provided for
violation of the orders of said Board.

SEC. 205. [46 App. U.S.C. 1115] Without limiting the power
and authority otherwise vested in the Federal Maritime Commis-
sion and the Secretary of Transportation, it shall be unlawful for
any common carrier by water, either directly or indirectly, through
the medium of an agreement, conference, association, under-
standing, or otherwise, to prevent or attempt to prevent any other
such carrier from serving any port designed for the accommodation
of ocean-going vessels located on any improvement project author-
ized by the Congress or through it by any other agency of the Fed-
eral Government, lying within the continental limits of the United
States, at the same rates which it charges at the nearest port al-
ready regularly served by it.

SEC. 206. [46 App. U.S.C. 1116] All sums of money now in the
construction loan fund created by section II of the Merchant Ma-
rine Act, 1920, as amended, together with the proceeds of all debts,
accounts, choses in action, and the proceeds of all notes, mortgages,
and other evidences of indebtedness, hereby transferred to the
Department of Transportation, and all of the proceeds of sales of
ships and surplus property heretofore or hereafter made, including
proceeds of notes or other evidences of debt taken therefor and the
interest thereon, and, notwithstanding any other provision of law,
all money representing amounts of unclaimed wages, salvage
awards and miscellaneous unclaimed items carried as liabilities on
the books of the United States Shipping Board Merchant Fleet Cor-
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poration and all money heretofore or hereafter received from the
operation or leasing of lands, docks, wharves, piers, or real prop-
erty shall be deposited in the Treasury of the United States and
there maintained as a revolving fund, herein designated as the con-
struction fund, and shall be available for expenditure by the Sec-
retary of Transportation in carrying out the provisions of this Act.
All moneys received by the Department of Transportation under
the provisions of this Act shall be deposited in its construction
fund, and all disbursements made by the Secretary of Transpor-
tation under authority of this Act shall be paid out of said fund,
and, notwithstanding any other provision of law, all disbursements
applicable to the money referred to in this section may be made by
the Secretary of Transportation out of said fund. Further appro-
priations by Congress to replenish said fund are hereby authorized.

SEC. 207. [46 App. U.S.C. 1117] The Federal Maritime Com-
mission and the Secretary of Transportation may enter into such
contracts, on behalf of the United States, and may make such dis-
bursements as may, in its or his discretion, be necessary to carry
on the activities authorized by this Act, or to protect, preserve, or
improve the collateral held by the Commission or Secretary to se-
cure indebtedness, in the same manner that a private corporation
may contract within the scope of the authority conferred by its
charter. All the Commission’s and Secretary’s financial trans-
actions shall be audited in the General Accounting Office according
to approved commercial practice as provided in the Act of March
20, 1922 (42 Stat. 444): Provided, That it shall be recognized that,
because of the business activities authorized by this Act, the ac-
counting officers shall allow credit for all expenditures shown to be
necessary because of the nature of such authorized activities, not-
withstanding any existing statutory provision to the contrary. The
Comptroller General shall report annually or oftener to Congress
any departure by the Commission or Secretary from the provisions
of this Act.

Sec. 208. [46 App. U.S.C. 1118] The Federal Maritime Com-
mission and the Secretary of Transportation shall, by April 1 each
year, make a report to Congress, which shall include the results of
its or his investigations, a summary of its or his transactions, its
or his recommendations for legislation, a statement of all receipts
under this Act, and the purposes for which all expenditures were
made.

SEC. 209. [46 App. U.S.C. 1119] (a) Except as provided in sub-
section (b) of this section, there are authorized to be appropriated
such sums as may be necessary to carry out the provisions of this
Act.

(b) Notwithstanding any other provision of this Act or any
other law, there are authorized to be appropriated after December
31, 1967, for the use of the Maritime Administration for—

(1) acquisition, construction, or reconstruction of vessels;

(2) construction-differential subsidy incident to the con-
struction, reconstruction, or reconditioning of ships;

(3) cost of national defense features;

(4) payment of obligations incurred for operating-differen-
tial subsidy;
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(5) expenses necessary for research and development
activities (including reimbursement of the Vessel Operations
Revolving Fund for losses resulting from expenses of experi-
mental ship operations);

(6) reserve fleet expenses;

(7) maritime training at the Merchant Marine Academy at
Kings Point, New York;

(8) financial assistance to State maritime academies under
section 1304 of this Act;

(9) the Vessel Operations Revolving Fund,;

(10) expenses necessary for additional training provided
under section 1305 of this Act;

(11) expenses necessary to carry out title XIII of this Act;
and

(12) other operations and training expenses related to the
development of waterborne transportation systems, the use of
waterborne transportation systems, or general administration;

only such sums as the Congress may specifically authorize by law:
Provided, however, That the Congress hereby finds and declares
that the national policy set forth in section 101 of this Act requires
that there should be authorized and appropriated for fiscal years
1971 through 1980 such sums as may be necessary to construct 300
ships of such sizes, types and designs as the Secretary of Transpor-
tation may consider best suited to carry out the purposes and pol-
icy of this Act.

SEC. 210. [46 App. U.S.C. 1120] It shall be the duty of the
Secretary of Transportation to make a survey of the American mer-
chant marine, as it now exists, to determine what additions and
replacements are required to carry forward the national policy de-
clared in section 101 of this Act, and the Secretary of Transpor-
tation is directed to study, perfect, and adopt a long-range program
for replacements and additions to the American merchant marine
so that as soon as practicable the following objectives may be
accomplished:

First, the creation of an adequate and well-balanced merchant
fleet, including vessels of all types, to provide shipping service
essential for maintaining the flow of the foreign commerce of the
United States, the vessels in such fleet to be so designed as to be
readily and quickly convertible into transport and supply vessels in
a time of national emergency. In planning the development of such
a fleet the Secretary of Transportation is directed to cooperate
closely with the Navy Department as to national-defense needs and
the possible speedy adaptation of the merchant fleet to national-de-
fense requirements.

Second, the ownership and the operation of such a merchant
fleet by citizens of the United States insofar as may be practicable.

Third, the planning of vessels designed to afford the best and
most complete protection for passengers and crew against fire and
all marine perils.

Fourth, the creation and maintenance of efficient shipbuilding
and repair capacity in the United States with adequate numbers of
skilled personnel to provide an adequate mobilization base.
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SEC. 211. [46 App. U.S.C. 1121] The Secretary of Transpor-
tation is authorized and directed to investigate, determine, and
keep current records of—

(a) The ocean services, routes, and lines from ports in the
United States, or in a Territory, district, or possession thereof, to
foreign markets, which are, or may be, determined by the Secretary
of Transportation to be essential for the promotion, development,
expansion, and maintenance of the foreign commerce of the United
States, and in reaching his determination the Secretary of Trans-
portation shall consider and give due weight to the cost of main-
taining each of such steamship lines, the probability that any such
line cannot be maintained except at a heavy loss disproportionate
to the benefit accruing to foreign trade, the number of sailings and
types of vessels that should be employed in such lines, and any
other facts and conditions that a prudent businessman would con-
sider when dealing with his own business, with the added consider-
ation, however, of the intangible benefit the maintenance of any
such line may afford to the foreign commerce of the United States,
to the national defense, and to other national requirements;

(b) The bulk cargo carrying services that should, for the pro-
motion, development, expansion, and maintenance of the foreign
commerce of the United States and for the national defense or
other national requirements be provided by United States-flag ves-
sels whether or not operating on particular services, routes, or
lines;

(¢) The type, size, speed, method of propulsion, and other
requirements of the vessels, including express-liner or super-liner
vessels, which should be employed in such services or on such
routes or lines, and the frequency and regularity of the sailings of
such vessels, with a view to furnishing adequate, regular, certain,
and permanent service, or which should be employed to provide the
bulk cargo carrying services necessary to the promotion, mainte-
nance, and expansion of the foreign commerce of the United States
and its national defense or other national requirements whether or
not such vessels operate on a particular service, route, or line;

(d) The relative cost of construction of comparable vessels in
the United States and in foreign countries;

(e) The relative cost of marine insurance, maintenance, repairs,
wages and subsistence of officers and crews, and all other items of
expense, in the operation of comparable vessels under the laws,
rules, and regulations of the United States and under those of the
foreign countries whose vessels are substantial competitors of any
such American vessel;

(f) The extent and character of the governmental aid and sub-
sidies granted by foreign governments to their merchant marine;

(g) The number, location, and efficiency of the shipyards exist-
ing on the date of the enactment of this Act or thereafter built in
the United States;

(h) To investigate and determine what provisions of this Act
and other Acts relating to shipping should be made applicable to
aircraft engaged in foreign commerce in order to further the policy
expressed in this Act, and to recommend appropriate legislation to
this end,;
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(i) The advisability of enactment of suitable legislation author-
izing the Secretary of Transportation, in an economic or commer-
cial emergency, to aid the farmers and cotton, coal, lumber, and ce-
ment producers in any section of the United States in the transpor-
tation and landing of their products in any foreign port, which
products can be carried in dry-cargo vessels by reducing rates, by
supplying additional tonnage to any American operator, or by oper-
ation of vessels directly by the Secretary of Transportation, until
such time as the Secretary of Transportation shall deem such spe-
cial rate reduction and operation unnecessary for the benefit of the
American farmers and such producers; and

(j) New designs, new methods of construction, and new types
of equipment for vessels; the possibilities of promoting the carrying
of American foreign trade in American vessels; and intercoastal
and inland water transportation, including their relation to trans-
portation by land and air.

SEC. 212. [46 App. U.S.C. 1122] The Secretary of Transpor-
tation is authorized and directed—

(a) To study all maritime problems arising in the carryingout
of the policy set forth in title I of this Act;

(b) To study, and to cooperate with vessel owners in devising
means by which—

(1) the importers and exporters of the United States can
be induced to give preference to vessels under United States
registry; and

(2) there may be constructed by or with the aid of the
United States express-liner or super-liner vessels comparable
with those of other nations, especially with a view to their use
in national emergency, and the use in connection with or in
lieu of such vessels of transoceanic aircraft service;

(c) To collaborate with vessel owners and shipbuilders in devel-
oping plans for the economical construction of vessels and their
propelling machinery, of most modern economical types, giving
thorough consideration to all well-recognized means of propulsion
and taking into account the benefits accruing from standardized
production where practicable and desirable;

(d) To establish and maintain liaison with such other boards,
commissions, independent establishments, and departments of the
United States Government, and with such representative trade
organizations throughout the United States as may be concerned,
directly or indirectly, with any movement of commodities in the
water-borne export and import foreign commerce of the United
States, for the purpose of securing preference to vessels of United
States registry in the shipment of such commodities;

(f) To study means and methods of encouraging the develop-
ment and implementation of new concepts for the carriage of cargo
in the domestic and foreign commerce of the United States, and to
study the economic and technological aspects of the use of cargo
containers as a method of carrying out the declaration of policy set
forth in title I of this Act, and in carrying out the provisions of this
clause and such policy the United States shall not give preference
as between carriers upon the of length, height, or width of cargo
containers or length, height, or width of cargo container cells and
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this requirement shall be applicable to all existing container ves-
sels and any container vessel to be constructed or rebuilt.

(g) To make recommendations to Congress, from time to time,
for such further legislation as he deems necessary better to effec-
tuate the purpose and policy of this Act.]

SEC. 212. (A) [46 App. U.S.C. 1122a] The operator of a vessel
in waterborne foreign commerce of the United States shall file at
such times and in such manner as the Secretary of Transportation
may prescribe by regulations, such report, account, record, or
memorandum relating to the utilization and performance of such
vessel in commerce of the United States, as the Secretary may
determine to be necessary or desirable in order to carry out the
purposes and provisions of this Act, as amended. Such report, ac-
count, record, or memorandum shall be signed and verified in
accordance with regulations prescribed by the Secretary. An oper-
ator who does not file the report, account, record, or memorandum
as required by this section and the regulations issued hereunder,
shall be liable to the United States in a penalty of $50 for each day
of such violation. The amount of any penalty imposed for any viola-
tion of this section upon the operator of any vessel shall constitute
a lien upon the vessel involved in the violation, and such vessel
may be libeled therefor in the district court of the United States
for the district in which it may be found. The Secretary of Trans-
portation may, in his discretion, remit or mitigate penalty imposed
under this section on such terms as he may deem proper.

SEc. 212. (B) [46 App. U.S.C. 1122b] (a) The Secretary of
Commerce shall encourage and promote the development and use
of mobile trade fairs which are designed to show and sell the prod-
ucts of United States business and agriculture at foreign ports and
at other commercial centers throughout the world where the oper-
ator or operators of the mobile trade fairs use insofar as practicable
United States flag vessels and aircraft in the transportion of their
exhibits.

(b) The Secretary of Commerce is authorized to provide to the
operator or operators of such mobile trade fairs technical assistance
and support as well as financial assistance for the purpose of de-
fraying certain expenses incurred abroad (other than the cost of
transportation on foreign-flag vessels and aircraft), when the Sec-
retary determines that such operations provide an economical and
effective means of promoting export sales.

(¢) In addition to any amounts appropriated to carry out trade
promotion activities, the President may use foreign currencies
owned by or owed to the United States to carry out this section.

(d) The Secretary of Commerce shall submit annually to the
Congress a report on his activities under this Act.

SEC. 213. [46 App. U.S.C. 1123] The Secretary of Transpor-
tation shall make studies of and make reports to Congress on the
following:

(1) The scrapping or removal from service of old or obsolete
merchant tonnage owned by the United States or in use in the
merchant marine.

(2) Tramp shipping service and the advisability of citizens
of the United States participating in such service with vessels
under United States registry.
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SEC. 214. [46 App. U.S.C. 1124] (a) For the purpose of any
investigation which, in the opinion of the Secretary of Transpor-
tation, is necessary and proper in carrying out this Act, the Sec-
retary may subpoena witnesses, administer oaths and affirmations,
take evidence, and require the production of any books, papers, or
other documents that are relevant to the matter under investiga-
tion. The attendance of witnesses and the production of books, pa-
pers, or other documents may be required from any place in the
United States or any territory, district, or possession thereof at any
designated place of hearing. Witnesses summoned before the Sec-
retary shall be paid the same fees and mileage that are paid wit-
nesses in the courts of the United States.

(b) Upon failure of any person to obey a subpoena issued by
the Secretary, the Secretary may invoke the aid of any district
court of the United States within the jurisdiction in which such
person resides or carries on business in requiring the attendance
and testimony of witnesses and the production of books, papers, or
other documents. Any such court may issue an order requiring the
person to appear before the Secretary, or an employee designated
by the Secretary, there to produce books, papers, or any other docu-
ments, if so ordered, or to give testimony relevant to the matter
under investigation. A failure to obey an order of the court may be
punished by the court as a contempt thereof. Process in such a case
may be served in the judicial district in which the person resides
or may be found.

SEC. 215. [46 App. U.S.C. 1125] The Secretary of Transpor-
tation is authorized to acquire by purchase or otherwise such ves-
sels constructed in the United States as his (sic.) may deem nec-
essary to establish, maintain, improve, or effect replacements upon
any service, route, or line in the foreign commerce of the United
States determined to be essential under section 211 of this Act, and
to pay for the same out of his construction fund: Provided, That the
price paid therefor shall be based upon a fair and reasonable valu-
ation, but it shall not exceed by more than 5 per centum the cost
of such vessel to the owner (excluding any construction-differential
subsidy and the cost of national defense features paid by the Sec-
retary of Transportation) plus the actual cost previously expended
thereon for reconditioning less depreciation based upon a twenty-
five-year life expectancy of the vessel. No such vessel shall be ac-
quired by the Secretary of Transportation unless the Secretary of
the Navy has certified to the Secretary of Transportation that such
vessel is suitable for economical and speedy conversion into a naval
or military auxiliary, or otherwise suitable for the use of the
United States in time of war or national emergency. Every vessel
acquired under authority of this section that is not documented
under the laws of the United States at the time of its acquisition
shall be so documented as soon as practicable.

TITLE III—AMERICAN SEAMEN

SEC. 301. [46 App. U.S.C. 1131] (a) The Secretary of Transpor-
tation is authorized and directed to investigate the employment
and wage conditions in ocean-going shipping and, after making
such investigation and after appropriate hearings, to incorporate in
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the contracts authorized under titles VI and VII of this Act min-
imum manning scales and minimum wage scales, and minimum
working conditions for all officers and crews employed on all types
of vessels receiving an operating-differential subsidy. After such
minimum manning and wage scales, and working conditions shall
have been adopted by the Secretary of Transportation, no change
shall be made therein by the Secretary of Transportation except
upon public notice of the hearing to be had, and a hearing by the
Secretary of Transportation of all interested parties, under such
rules as the Secretary of Transportation shall prescribe. The duly
elected representatives of the organizations certified as the proper
collective bargaining agencies shall have the right to represent the
employees who are members of their organizations at any such
hearings. Every contractor receiving an operating-differential sub-
sidy shall post and keep posted in a conspicuous place on each such
vessel operated by such contractor a printed copy of the minimum
manning and wage scales, and working conditions prescribed by his
contract and applicable to such vessel: Provided, however, That any
increase in the operating expenses of the subsidized vessel occa-
sioned by any change in the wage or manning scales or working
conditions as provided in this section shall be added to the oper-
ating-differential subsidy previously authorized for the vessel.

(b) Every contract executed under authority of titles VI and VII
of this Act shall require—

(1) Insofar as is practicable, officers’ living quarters shall
be kept separate and apart from those furnished for members
of the crew;

(2) Licensed officers and unlicensed members of the crew
shall be entitled to make complaints or recommendations to
the Secretary of Transportation providing they file such com-
plaint or recommendation directly with the Secretary of Trans-
portation, or with their immediate superior officer who shall be
required to forward such complaint or recommendation with
his remarks to the Secretary of Transportation, or with the
authorized representatives of the respective collective bar-
gaining agencies;

(3) Licensed officers who are members of the United States
Naval Reserve shall wear on their uniforms such special distin-
guishing insignia as may be approved by the Secretary of the
Navy; officers being those men serving under licenses issued by
the Bureau of Marine Inspection and Navigation;

(4) The uniform stripes, decoration, or other insignia shall
be of gold braid or woven gold or silver material, to be worn
by officers, and no member of the ship’s crew other than li-
censed officers shall be allowed to wear any uniform with such
officers’ identifying insignia;

(5) No discrimination shall be practiced against licensed
officers, who are otherwise qualified, because of their failure to
qualify as members of the United States Naval Reserve.

SEC. 302. [46 App. U.S.C. 1132] (a) An individual who is cer-
tified by the Secretary of Transportation under subsection (c) shall
be entitled to reemployment rights and other benefits substantially
equivalent to the rights and benefits provided for by chapter 43 of
title 38, United States Code, for any member of a Reserve compo-
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nent of the Armed Forces of the United States who is ordered to
active duty.

(b) An individual may submit an application for certification
under subsection (c) to the Secretary of Transportation not later
than 45 days after the date the individual completes a period of
employment described in subsection (¢)(1)(A) with respect to which
the application is submitted.

(c) Not later than 20 days after the date the Secretary of
Transportation receives from an individual an application for cer-
tification under this subsection, the Secretary shall—

(1) determine whether or not the individual—
(A) was employed in the activation or operation of a
vessel—

(i) in the National Defense Reserve Fleet main-
tained under section 11 of the Merchant Ship Sales
Act of 1946, in a period in which that vessel was in
use or being activated for use under subsection (b) of
that section;

(i) that is requisitioned or purchased under sec-
tion 902 of this Act; or

(iii) that is owned, chartered, or controlled by the
United States and used by the United States for a
war, armed conflict, national emergency, or maritime
mobilization need (including for training purposes or
testing for readiness and suitability for mission per-
formance); and
(B) during the period of that employment, possessed a

valid license, certificate of registry, or merchant mariner’s

document issued under chapter 71 or chapter 73 (as appli-

cable) of title 46, United States Code; and

(2) if the Secretary makes affirmative determinations
under paragraph (1) (A) and (B), certify that individual under
this subsection.

(d) For purposes of reemployment rights and benefits provided
by this section, a certification under subsection (c) shall be consid-
ered to be the equivalent of a certificate referred to in paragraph
(1) of section 4301(a) of title 38, United States Code.

[TITLE IV—OCEAN-MAIL CONTRACTS]?!

TITLE V—CONSTRUCTION-DIFFERENTIAL SUBSIDY

SEc. 501. [46 App. U.S.C. 1151] (a) Any proposed ship pur-
chaser who is a citizen of the United States or any shipyard of the
United States may make application to the Secretary of Transpor-
tation for a construction-differential subsidy to aid in the construc-
tion of a new vessel to be used in the foreign commerce of the
United States. No such application shall be approved by the Sec-
retary of Transportation unless he determines that (1) the plans
and specifications call for a new vessel which will meet the require-
ments of the foreign commerce of the United States, will aid in the
promotion and development of such commerce, and be suitable for

1Repealed by section 202(8) of Public Law 100-710.
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use by the United States for national defense or military purposes
in time of war or national emergency; (2) if the applicant is the pro-
posed ship purchaser, the applicant possesses the ability, experi-
ence, financial resources, and other qualifications necessary for the
operation and maintenance of the proposed new vessel, and (3) the
granting of the aid applied for is reasonably calculated to carry out
effectively the purposes and policy of this Act. The contract of sale,
and the mortgage given to secure the payment of the unpaid bal-
ance of the purchase price shall not restrict the lawful or proper
use or operation of the vessel except to the extent expressly re-
quired by law. The Secretary of Transportation may give preferred
consideration to applications that will tend to reduce construction-
differential subsidies and that propose the construction of ships of
high transport capability and productivity.

(b) The Secretary of Transportation shall submit the plans and
specifications for the proposed vessel to the Navy Department for
examination thereof and suggestions for such changes therein as
may be deemed necessary or proper in order that such vessel shall
be suitable for economical and speedy conversion into a naval or
military auxiliary, or otherwise suitable for the use of the United
States Government in time of war or national emergency. If the
Secretary of the Navy approves such plans and specifications as
submitted, or as modified, in accordance with the provisions of this
subsection, he shall certify such approval to the Secretary of Trans-
portation.

(¢) Any citizen of the United States or any shipyard of the
United States may make application to the Secretary of Transpor-
tation for a construction-differential subsidy to aid in recon-
structing or reconditioning any vessel that is to be used in the for-
eign commerce of the United States. If the Secretary of Transpor-
tation, in the exercise of his discretion, shall determine that the
granting of the financial aid applied for is reasonably calculated to
carry out effectively the purposes and policy of this Act, the Sec-
retary of Transportation may approve such application and enter
into a contract or contracts with the applicant therefor providing
for the payment by the United States of a construction-differential
subsidy that is to be ascertained, determined, controlled, granted,
and paid, subject to all the applicable conditions and limitations of
this title and under such further conditions and limitations as may
be prescribed in the rules and regulations the Secretary of Trans-
portation has adopted as provided in section 204(b) of this Act; but
the financial aid authorized by this subsection shall be extended to
reconstruction or reconditioning only in exceptional cases and after
a thorough study and a formal determination by the Secretary of
Transportation that the proposed reconstruction or reconditioning
is consistent with the purposes and policy of this Act.

SEC. 502. [46 App. U.S.C. 1152] (a) If the Secretary of the
Navy certifies his approval under section 501(b) of this Act, and the
Secretary of Transportation approves the application, he may se-
cure bids for the construction of the proposed vessel according to
the approved plans and specifications. If the bid of the shipbuilder
who is the lowest responsible bidder is determined by the Secretary
of Transportation to be fair and reasonable, the Secretary of Trans-
portation may approve such bid, and if such approved bid is



25 MERCHANT MARINE ACT, 1936 Sec. 502

accepted by the proposed ship purchaser, the Secretary of Trans-
portation is authorized to enter into a contract with the successful
bidder for the construction, outfitting, and equipment of the pro-
posed vessel, and for the payment by the Secretary of Transpor-
tation to the shipbuilder, on terms to be agreed upon in the con-
tract, of the contract price of the vessel, out of the construction
fund hereinbefore referred to, or out of other available funds. Not-
withstanding the provisions of the first sentence of section 505 of
this Act with respect to competitive bidding, the Secretary of
Transportation is authorized to accept a price for the construction
of the ship which has been negotiated between a shipyard and a
proposed ship purchaser if (1) the proposed ship purchaser and the
shipyard submit backup cost details and evidence that the nego-
tiated price is fair and reasonable; (2) the Secretary of Transpor-
tation finds that the negotiated price is fair and reasonable; and (3)
the shipyard agrees that the Comptroller General of the United
States or any of his duly authorized representatives shall, until the
expiration of three years after final payment have access to and the
right to examine any pertinent books, documents, papers, and
records of the shipyard or any of its subcontractors related to the
negotiation or performance of any contract or subcontract nego-
tiated under this subsection and will include in its subcontracts a
provision to that effect. Concurrently with entering into such con-
tract with the shipbuilder, the Secretary of Transportation is
authorized to enter into a contract for the sale of such vessel upon
its completion to the applicant if he is the proposed ship purchaser
and if not to another citizen of the United States, if the Secretary
of Transportation determines that such citizen possesses the abil-
ity, experience, financial resources, and other qualifications nec-
essary for the operation and maintenance of the vessel at a price
corresponding to the estimated cost, as determined by the Sec-
retary of Transportation pursuant to the provisions of this Act, of
building such vessel in a foreign shipyard.

(b) The amount of the reduction in selling price which is herein
termed “construction differential subsidy” shall equal, but not ex-
ceed, the excess of the bid of the shipbuilder constructing the pro-
posed vessel (excluding the cost of any features incorporated in the
vessel for national defense uses, which shall be paid by the Sec-
retary in addition to the subsidy), over the fair and reasonable esti-
mate of cost, as determined by the Secretary, of the construction
of that type vessel if it were constructed under similar plans and
specifications (excluding national defense features as above pro-
vided) in a foreign shipbuilding center which is deemed by the Sec-
retary to furnish a fair and representative example for the deter-
mination of the estimated foreign cost of construction of vessels of
the type proposed to be constructed. The Secretary of Transpor-
tation shall recompute such estimated foreign cost annually unless,
in the opinion of the Secretary, there has been a significant change
in shipbuilding market conditions. The Secretary shall publish no-
tice of his intention to compute or recompute such estimated for-
eign cost and shall give interested persons, including but not lim-
ited to shipyards and shipowners and associations thereof, an
opportunity to file written statements. The Secretary’s consider-
ation shall include, but not be limited to, all relevant matter so



Sec. 502 MERCHANT MARINE ACT, 1936 26

filed, and his determination shall include or be accompanied by a
concise explanation of the basis of his determination. The construc-
tion differential approved and paid by the Secretary shall not ex-
ceed 50 per centum of the cost of constructing, reconstructing, or
reconditioning the vessel (excluding the cost of national defense
features). If the Secretary finds that the construction differential
exceeds, in any case, the foregoing percentage of such cost, the Sec-
retary may negotiate with any bidder (whether or not such person
is the lowest bidder) and may contract with such bidder (notwith-
standing the first sentence of section 505) for the construction, re-
construction, or reconditioning of the vessel involved in a domestic
shipyard at a cost which will reduce the construction differential to
such percentage or less.

In the event that the Secretary has reason to believe that the
bidding in any instance is collusive, he shall report all of the evi-
dence on which he acted (1) to the Attorney General of the United
States, and (2) to the President of the Senate and to the Speaker
of the House of Representatives if the Congress shall be in session
or if the Congress shall not be in session, then to the Secretary of
the Senate and Clerk of the House, respectively,

(¢) In such contract of sale between the purchaser and the Sec-
retary of Transportation, the purchaser shall be required to make
cash payments to the Secretary of Transportation of not less than
25 per centum of the price at which the vessel is sold to the pur-
chaser. The cash payments shall be made at the time and in the
same proportion as provided for the payments on account of the
construction cost in the contract between the shipbuilder and the
Secretary of Transportation. The purchaser shall pay, not less fre-
quently than annually, interest on those portions of the Secretary
of Transportation’s payments as made to the shipbuilder which are
chargeable to the purchaser’s portion of the price of the vessel
(after deduction of the purchaser’s cash payments) at a rate not
less than (i) a rate determined by the Secretary of the Treasury,
taking into consideration the current average market yield on out-
standing marketable obligations of the United States with remain-
ing periods to maturity comparable to the average maturities of
such loans, adjusted to the nearest one-eighth of 1 per centum, plus
(i1) an allowance adequate in the judgment of the Secretary of
Transportation to cover administrative costs. The balance of such
purchase price shall be paid by the purchaser, within twenty-five
years after delivery of the vessel and is not to exceed twenty-five
equal annual installments, the first of which shall be payable one
year after the delivery of the vessel by the Secretary of Transpor-
tation to the purchaser. Interest at the rate per annum applicable
to payments that are chargeable to the purchaser’s portion of the
price of the vessel shall be paid on all such installments of the pur-
chase price remaining unpaid.

(e) If no bids are received for the construction, outfitting, or
equipping of such vessel, or if it appears to the Secretary of Trans-
portation that the bids received from privately owned shipyards of
the United States are collusive, excessive, or unreasonable, and if
a citizen of the United States agrees to purchase said vessel as pro-
vided in this section, then, to provide employment for citizens of
the United States, the Secretary of Transportation may have such
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vessel constructed, outfitted, or equipped at not in excess of the ac-
tual cost thereof in a navy yard of the United States under such
regulations as may be promulgated by the Secretary of the Navy
and the Secretary of Transportation. In such event the Secretary
of Transportation is authorized to pay for any such vessel so con-
structed from his construction fund. The Secretary of Transpor-
tation is authorized to sell any vessel so constructed, outfitted, or
equipped in a navy yard to a citizen of the United States for the
fair and reasonable value thereof, but at not less than the cost
thereof less the equivalent to the construction-differential subsidy
determined as provided by subsection (b), such sale to be in accord-
ance with all the provisions of this title.

(f) The Secretary of Transportation, with the advice of and in
coordination with the Secretary of the Navy, shall, at least once
each year, as required for purposes of this Act, survey the existing
privately owned shipyards capable of merchant ship construction,
or review available data on such shipyards if deemed adequate, to
determine whether their capabilities for merchant ship construc-
tion, including facilities and skilled personnel, provide an adequate
mobilization base at strategic points for purposes of national de-
fense and national emergency. The Secretary of Transportation, in
connection with ship construction, reconstruction, reconditioning, or
remodeling under titles V and VII, upon a basis of a finding that
the award of the proposed construction, reconstruction, recondi-
tioning, or remodeling work will remedy an existing or impending
inadequacy in such mobilization base as to the capabilities and
capacities of a shipyard or shipyards at a strategic point, and after
taking into consideration the benefits accruing from standardized
construction, the conditions of unemployment, and the needs and
reasonable requirements of all shipyards, may allocate such con-
struction, reconstruction, reconditioning, or remodeling to such
yard or yards in such manner as he may determine to be fair, just,
and reasonable to all sections of the country, subject to the provi-
sions of this subsection. In the allocation of construction work to
such yards as herein provided, the Secretary of Transportation
may, after first obtaining competitive bids for such work in compli-
ance with the provisions of this Act, negotiate with the bidders and
with other shipbuilders concerning the terms and conditions of any
contract for such work, and is authorized to enter into such con-
tract at a price deemed by the Secretary of Transportation to be
fair and reasonable. Any contract entered into by the Secretary of
Transportation under the provisions of this subsection shall be sub-
ject to all of the terms and conditions of this Act, excepting those
pertaining to the awarding of contracts to the lowest bidder which
are inconsistent with the provisions of this subsection. In the event
that a contract is made providing for a price in excess of the lowest
responsible bid which otherwise would be accepted, such excess
shall be paid by the Secretary of Transportation as a part of the
cost of national defense, and shall not be considered as a part of
the construction-differential subsidy. In the event that a contract
is made providing for a price lower than the lowest responsible bid
which otherwise would be accepted, the construction-differential
subsidy shall be computed on the contract price in lieu of such bid.
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If, as a result of allocation under this subsection, the purchaser
incurs expenses for inspection and supervision of the vessel during
construction and for the delivery voyage of the vessel in excess of
the estimated expenses for the same services that he would have
incurred if the vessel had been constructed by the lowest respon-
sible bidder the Secretary of Transportation (with respect to con-
struction under title V, except section 509) shall reimburse the pur-
chaser for such excess, less one-half of any gross income the pur-
chaser receives that is allocable to the delivery voyage minus one-
half of the extra expenses incurred to produce such gross income,
and such reimbursement shall not be considered part of the con-
struction-differential subsidy: Provided, That no interest shall be
paid on any refund authorized under this Act. If the vessel is con-
structed under section 509 the Secretary of Transportation shall re-
duce the price of the vessel by such excess, less one-half of any
gross income (minus one-half of the extra expenses incurred to
produce such gross income) the purchaser receives that is allocable
to the delivery voyage. In the case of a vessel that is not to receive
operating-differential subsidy, the delivery voyage shall be deemed
terminated at the port where the vessel begins loading. In the case
of a vessel that is to receive operating-differential subsidy, the de-
livery voyage shall be deemed terminated when the vessel begins
loading at a United States port in an essential service. In either
case, however, the vessel owner shall not be compensated for excess
vessel delivery costs in an amount greater than the expenses that
would have been incurred in delivering the vessel from the ship-
yard at which it was built to the shipyard of the lowest responsible
bidder. If as a result of such allocation, the expenses the purchaser
incurs with respect to such services are less than the expenses he
would have incurred for such services if the vessel had been con-
structed by the lowest responsible bidder, the purchaser shall pay
to the Secretary of Transportation an amount equal to such reduc-
tion and, if the vessel was built with the aid of construction-dif-
ferential subsidy, such payment shall not be considered a reduction
of the construction-differential subsidy.

(g) Upon the application of any citizen of the United States to
purchase any vessel acquired by the Secretary of Transportation
under the provisions of section 215, the Secretary of Transportation
is authorized to sell such vessel to the applicant for the fair and
reasonable value thereof, but at not less than the cost thereof to
the Secretary of Transportation, less depreciation at the rate of 4
per centum per annum from the date of completion, excluding the
cost of national-defense features added by the Secretary of Trans-
portation, less the equivalent of any applicable construction-dif-
ferential subsidy as provided by subsection (b), such sale to be in
accordance with all the provisions of this title. Such vessel shall
thereupon be eligible for an operating-differential subsidy under
title VI of this Act, notwithstanding the provisions of section
601(a)(1), and section 610(1), or any other provision of law.

(h) The Secretary of Transportation is authorized to construct,
purchase, lease, acquire, store, maintain, sell, or otherwise dispose
of national defense features intended for installation on vessels.
The Secretary of Transportation is authorized to install or remove
such national defense features on any vessel (1) which is in the Na-



29 MERCHANT MARINE ACT, 1936 Sec. 503

tional Defense Reserve Fleet as defined by section 11(a) of the Mer-
chant Ship Sales Act of 1946, (2) which is requisitioned, purchased,
or chartered under section 902 of the Merchant Marine Act, 1936,
(3) which serves as security for the guarantee of an obligation by
the Secretary of Transportation under title XI of this Act, or (4)
which is the subject of an agreement between the owner of such
vessel and the Secretary of Transportation to install or remove
such national defense features. Title to such national defense fea-
tures which the Secretary of Transportation determines are not to
be permanently incorporated in a vessel shall not be affected by
such installation or removal unless otherwise transferred in accord-
ance with the provisions of this title V.

(i) The Secretary of Transportation shall submit the plans and
specifications for such national defense features and the proposals
for this acquisition, storage, utilization, or disposition to the Navy
Department for examination thereof and suggestion for such
changes therein as may be deemed necessary or proper in order
that such features shall be suitable for the use of the United States
Government in time of war or national emergency. If the Secretary
of the Navy approves such plans, specifications, or proposals as
submitted, or as modified in accordance with the provisions of this
subsection, he shall certify such approval to the Secretary of Trans-
portation.

SEC. 503. [46 App. U.S.C. 1153] Upon completion of the con-
struction of any vessel in respect to which a construction-differen-
tial subsidy is to be allowed under this title and its delivery by the
shipbuilder to the Secretary of Transportation, the vessel shall be
documented under the laws of the United States and concurrently
therewith, or as soon thereafter as practicable, the vessel shall be
delivered with a bill of sale to the purchaser with warranty against
liens, pursuant to the contract of sale between the purchaser and
the Secretary of Transportation. The vessel shall remain docu-
mented under the laws of the United States for not less than
twenty-five years, or so long as there remains due the United
States any principal or interest on account of the purchase price,
whichever is the longer period. At the time of delivery of the vessel
the purchaser shall execute and deliver a first-preferred mortgage
to the United States to secure payment of any sums due from the
purchaser in respect to said vessel: Provided, That notwithstanding
any other provisions of law, the payment of any sums due in re-
spect to a passenger vessel purchased under section 4(b) of the
Merchant Ship Sales Act of 1946, reconverted or restored for nor-
mal operation in commercial services, or in respect to a passenger
vessel purchased under title V of this Act, which is delivered subse-
quent to March 8, 1946, and which (i) is of not less than ten thou-
sand gross tons, (ii) has a designed speed approved by the Sec-
retary of Transportation but not less than eighteen knots, (iii) has
accommodations for not less than two hundred passengers, and, (iv)
is approved by the Secretary of Defense as being desirable for na-
tional defense purposes, may with the approval of the Secretary of
Transportation, be secured only by a first-preferred mortgage on
said vessel. With the approval of the Secretary of Transportation
such preferred mortgage may provide that the sole recourse against
the purchaser of such a passenger vessel under such mortgage, and
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any of the notes secured thereby, shall be limited to repossession
of the vessel by the United States and the assignment of insurance
claims, if the purchaser shall have complied with all provisions of
the mortgage other than those relating to the payment of principal
and interest when due, and the obligation of the purchaser shall
be satisfied and discharged by the surrender of the vessel, and all
right, title, and interest therein to the United States. Such vessel
upon surrender shall be (i) free and clear of all liens and encum-
brances whatsoever, except the lien of the preferred mortgage, (ii)
in class, and (iii) in as good order and condition, ordinary wear and
tear excepted, as when acquired by the purchaser, except that any
deficiencies with respect to freedom from encumbrances, condition,
and class, may, to the extent covered by valid policies of insurance,
be satisfied by the assignment to the United States of claims of the
purchaser under such policies of insurance. The purchaser shall
also comply with all the provisions of section 9 of the Merchant
Marine Act, 1920.

SEC. 504. [46 App. U.S.C. 1154] If a qualified purchaser under
the terms of this title desires to purchase a vessel to be constructed
in accordance with an application for construction-differential sub-
sidy under this title, the Secretary of Transportation may, in lieu
of contracting to pay the entire cost of the vessel under section 502,
contract to pay only construction-differential subsidy and the cost
of national defense features to the shipyard constructing such ves-
sel. The construction-differential subsidy and payments for the cost
of national defense features shall be based upon the lowest respon-
sible domestic bid unless the vessel is constructed at a negotiated
price as provided by section 502(a) or under a contract negotiated
by the Secretary of Transportation as provided in section 502(b) in
which event the construction-differential subsidy and payments for
the cost of national defense features shall be based upon such nego-
tiated price. No construction-differential subsidy, as provided in
this section, shall be paid unless the said contract or contracts or
other arrangements contain such provisions as are provided in this
title to protect the interests of the United States as the Secretary
of Transportation deems necessary. Such vessel shall be docu-
mented under the laws of the United States as provided in section
503 of this title. The contract of sale, and the mortgage given to
secure the payment of the unpaid balance of the purchase price,
shall not restrict the lawful or proper use or operation of the vessel,
except to the extent expressly required by law.

SEC. 505. [46 App. U.S.C. 1155] All construction in respect of
which a construction-differential subsidy is allowed under this title
shall be performed in a shipyard of the United States as the result
of competitive bidding, after due advertisement, with the right re-
served in the Secretary of Transportation to disapprove, any or all
bids. In all such construction the shipbuilder, subcontractors,
materialmen, or suppliers shall use, so far as practicable, only arti-
cles, materials, and supplies of the growth, production, or manufac-
ture of the United States as defined in paragraph K of section 401
of the Tariff Act of 1930; Provided, however, That with respect to
other than major components of the hull, superstructure, and any
material used in the construction thereof, (1) if the Secretary of
Transportation determines that the requirements of this sentence
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will unreasonably delay completion of any vessel beyond its con-
tract delivery date, and (2) if such determination includes or is
accompanied by a concise explanation of the basis therefor, then
the Secretary of Transportation may waive such requirements to
the extent necessary to prevent such delay. No shipbuilder shall be
deemed a responsible bidder unless he possesses the ability, experi-
ence, financial resources, equipment, and other qualifications nec-
essary properly to perform the proposed contract. Each bid sub-
mitted to the Secretary of Transportation shall be accompanied by
all detailed estimates upon which it is based. The Secretary of
Transportation may require that the bids of any subcontractors, or
other pertinent data, accompany such bid. All such bids and data
relating thereto shall be kept on file until disposed of as provided
by law. For the purposes of this title V, the term “shipyard of the
United States” means shipyards within any of the United States
and the Commonwealth of Puerto Rico.

SEC. 506. [46 App. U.S.C. 1156] Every owner of a vessel for
which a construction-differential subsidy has been paid shall agree
that the vessel shall be operated exclusively in foreign trade, or on
a round-the-world voyage, or on a round voyage from the west
coast of the United States to a European port or ports which in-
cludes intercoastal ports of the United States, or a round voyage
from the Atlantic coast of the United States to the Orient which
includes intercoastal ports of the United States, or on a voyage in
foreign trade on which the vessel may stop at the state of Hawaii,
or an island possession or island territory of the United States, and
that if the vessel is operated in the domestic trade on any of the
above-enumerated services, he will pay annually to the Secretary
of Transportation that proportion of one twenty-fifth of the con-
struction-differential subsidy paid for such vessel as the gross rev-
enue derived from the domestic trade bears to the gross revenue
derived from the entire voyages completed during the preceding
year. The Secretary may consent in writing to the temporary trans-
fer of such vessel to service other than the service covered by such
agreement for periods not exceeding six months in any year, when-
ever the Secretary may determine that such transfer is necessary
or appropriate to carry out the purposes of this Act. Such consent
shall be conditioned upon the agreement by the owner to pay to the
Secretary upon such terms and conditions as it may prescribe, an
amount which bears the same proportion to the construction-dif-
ferential subsidy paid by the Secretary as such temporary period
bears to the entire economic life of the vessel. No operating-dif-
ferential subsidy shall be paid for the operation of such vessel for
such temporary period.

SEC. 507. [46 App. U.S.C. 1157] If a contract is made by the
Secretary of Transportation under authority of this title for the
construction and sale of a new vessel to replace a vessel then oper-
ated in foreign trade or domestic trade, which in the judgment of
the Secretary of Transportation should be replaced because it is
obsolete or inadequate for successful operation in such trade, the
Secretary of Transportation is authorized in his discretion, to buy
such replaced vessel from the owner at a fair and reasonable valu-
ation, which valuation shall not exceed the cost to the owner or any
former owner plus the actual cost previously expended thereon for
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reconditioning and less a reasonable and proper depreciation, based
upon not more than a twenty-five year life of the vessel, and apply
the purchase price agreed upon to that portion of the construction
cost of such new vessel which is to be borne by the purchaser
thereof: Provided, That the owner of such replaced vessel shall exe-
cute a bond, with one or more approved sureties, conditioned upon
indemnifying the United States from all loss resulting from any ex-
isting lien against such vessel: And provided further, That such
vessel has been documented under the laws of the United States
for a period of at least ten years prior to the date of its purchase
by the United States.

SEC. 508. [46 App. U.S.C. 1158] If the Secretary of Transpor-
tation shall determine that any vessel transferred to the Maritime
Administration of the Department of Transportation by section 202
of this Act, or hereafter acquired, is of insufficient value for com-
mercial or military operation to warrant its further preservation,
the Secretary of Transportation is authorized (1) to scrap said ves-
sel, or (2) to sell such vessel for cash, after appraisement and due
advertisement, and upon competitive sealed bids, either to citizens
of the United States or to aliens: Provided, That the purchaser
thereof shall enter into an undertaking with sureties approved by
the Secretary of Transportation that such vessel shall not be oper-
ated in the foreign commerce of the United States at any time
within the period of ten years after the date of the sale, in competi-
tion with any other vessel owned by a citizen or citizens of the
United States and registered under the laws thereof.

SEC. 509. [46 App. U.S.C. 1159] Any citizen of the United
States may make application to the Secretary of Transportation for
aid in the construction of a new vessel to be operated in the foreign
or domestic trade (excepting vessels engaged solely in the transpor-
tation of property on inland rivers and canals exclusively). If such
application is approved by the Secretary of Transportation, the ves-
sel may be constructed under the terms and conditions of this title,
but no construction-differential subsidy shall be allowed. The Sec-
retary of Transportation shall pay for the cost of national-defense
features incorporated in such vessels. In case the vessel is designed
to be of not less than three thousand five hundred gross tons and
to be capable of sustained speed of not less than ten knots, or in
the case of a passenger vessel operating solely on the inland rivers
and waterways which is designed to be of not less than one thou-
sand gross tons and to be capable of sustained speed of not less
than eight knots, or in the case of a ferry operating solely in point-
to-point transportation which is designed to be of not less than sev-
enty-five gross tons and to be capable of a sustained speed of not
less than eight knots, or in the case of an oceangoing tug of more
than two thousand five hundred horsepower or oceangoing barge of
more than two thousand five hundred gross tons, or in the case of
a vessel of more than two thousand five hundred horsepower de-
signed to be capable of sustained speed of not less than forty knots,
the purchaser shall be required to pay the Secretary of Transpor-
tation not less than 12% per centum of the cost of such vessel, and
in the case of any other vessel the purchaser shall be required to
pay the Secretary of Transportation not less than 25 per centum
of the cost of such vessel (excluding from such cost, in either case,
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the cost of national defense features); and the balance of such pur-
chase price shall be paid by the purchaser within twenty-five years
in not to exceed twenty-five equal annual installments, with inter-
est at a rate not less than (i) a rate determined by the Secretary
of the Treasury, taking into consideration the current average mar-
ket yield on outstanding marketable obligations of the United
States with remaining periods to maturity comparable to the aver-
age maturities of such loans, adjusted to the nearest one-eighth of
1 per centum, plus (ii) an allowance adequate in the judgment of
the Secretary of Transportation to cover administrative costs, the
balance of such purchase price being secured by a preferred mort-
gage on the vessel sold and otherwise secured as the Secretary of
Transportation may determine: Provided, That, notwithstanding
any other provision of law, the balance of the purchase price of a
passenger vessel constructed under this section which is delivered
subsequent to March 8, 1946, and which has the tonnage, speed,
passenger accommodations, and other characteristics set forth in
section 503 of this Act, may, with the approval of the Secretary of
Transportation, be secured as provided in such section, and the
obligation of the purchaser of such a vessel shall be satisfied and
discharged as provided in such section.

Sec. 510. [46 App. U.S.C. 11601 (a) When used in this
section—

(1) The term “obsolete vessel” means a vessel or vessels, each
of which (A) is of not less than one thousand three hundred and
fifty gross tons, (B) in the judgment of the Secretary of Transpor-
tation, should, by reason of age, obsolescence, or otherwise, be re-
placed in the public interest, and (C) has been owned by a citizen
or citizens of the United States for at least three years immediately
prior to the date of acquisition hereunder.

(2) The term “new vessel” means a vessel or vessels, each of
which (A) is constructed under the provisions of this Act, and is ac-
quired within two years from the date of completion of such vessel,
or is purchased under section 714, as amended, by the person turn-
ing in an obsolete vessel under this section, or (B) is hereafter con-
structed in a domestic shipyard on private account and not under
the provisions of this Act, and documented under the laws of the
United States.

(b) In order to promote the construction of new, safe, and effi-
cient vessels to carry the domestic and foreign water-borne com-
merce of the United States, the Secretary of Transportation is
authorized, subject to the provisions of this section, to acquire any
obsolete vessel in exchange for an allowance of credit. The obsolete
vessel shall be acquired by the Secretary of Transportation, if the
owner so requests, either at the time the owner contracts for the
construction or purchase of a new vessel or within five days of the
actual date of delivery of the new vessel to the owner. The amount
of the allowance shall be determined at the time of the acquisition
of the obsolete vessel by the Secretary of Transportation. In the
event the obsolete vessel is acquired by the Secretary of Transpor-
tation at the time the owner contracts for the construction or pur-
chase of the new vessel, the allowance shall not be paid to the
owner of the obsolete vessel, but shall be applied upon the pur-
chase price of a new vessel. In the case of a new vessel constructed



Sec 510 MERCHANT MARINE ACT, 1936 34

under the provisions of this Act, such allowance may, under such
terms and conditions as the Secretary of Transportation may pre-
scribe, be applied upon the cash payments required under this Act.
In case the new vessel is not constructed under the provisions of
this Act, the allowance shall, upon acquisition of the obsolete vessel
by the Secretary of Transportation be paid, for the account of the
owner, to the shipbuilder constructing such new vessel. In the
event that title to the obsolete vessel is acquired by the Secretary
of Transportation at the time of delivery of the new vessel, the
allowance shall be deposited in the owner’s capital construction
fund. This subsection shall apply to obsolete vessels exchanged for
new vessels hereafter contracted to be built, or eligible for such ex-
change but not exchanged in connection with a contract for new
vessels executed prior to October 1, 1960.

(c) The utility value of the new vessel for operation in the do-
mestic or foreign commerce of the United States shall not be sub-
stantially less than that of the obsolete vessel. The gross tonnage
of the obsolete vessel may exceed the gross tonnage of the new ves-
sel in a ratio not in excess of three to one, if the Secretary of Trans-
portation finds that the new vessel, although of lesser tonnage, will
provide utility value equivalent to or greater than that of the obso-
lete vessel.

(d) The allowance for an obsolete vessel shall be the fair and
reasonable value of such vessel as determined by the Secretary of
Transportation. In making such determination the Secretary of
Transportation shall consider: (1) the scrap value of the obsolete
vessel both in American and foreign markets, (2) the depreciated
value based on a twenty or twenty-five year life, whichever is appli-
cable to the obsolete vessel, and (3) the market value thereof for
operation in the world trade or in the foreign or domestic trade of
the United States. In the event the obsolete vessel is acquired by
the Secretary of Transportation at the time the owner contracts for
the construction of the new vessel, and the owner uses such vessel
during the period of construction of the new vessel, the allowance
shall be reduced by an amount representing the fair value of such
use. The rate for the use of the obsolete vessel shall be fixed by the
Secretary of Transportation for the entire period of such use at the
time of execution of the contract for the construction of the new
vessel.

(e) No gain shall be recognized to the owner for the purpose
of Federal income taxes in the case of a transfer of an obsolete ves-
sel to the Secretary of Transportation under the provisions of this
section. The basis for gain or loss upon a sale or exchange and for
depreciation under the applicable Federal income-tax laws of a new
vessel acquired as contemplated in this section shall be the same
as the basis of the obsolete vessel or vessels exchanged for credit
upon the acquisition of such new vessel, increased in the amount
of the cost of such vessel (other than the cost represented by such
obsolete vessel or vessels) and decreased in the amount of loss rec-
ognized upon such transfer.

(f) The Secretary of Transportation shall include in his annual
report to Congress a detailed statement of all transactions con-
summated under the provisions of the preceding subsection during
the period covered by such report.
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(g) An obsolete vessel acquired by the Secretary of Transpor-
tation under this section which is or becomes twenty-five years old
or more, and vessels presently in the Secretary’s laid-up fleet which
are or become twenty-five years old or more, shall in no case be
used for commercial operation, except that any such obsolete ves-
sel, or any such vessel in the laid-up fleet may be used during any
period in which vessels may be requisitioned under section 902 of
this Act, as amended, and except as otherwise provided in this Act
for the employment of the Secretary’s vessels in steamship lines on
tSrade routes exclusively serving the foreign trade of the United

tates.

[Subsection (h) repealed by section 307(6) of Public Law 101-225.]

(i) The Secretary of Transportation is authorized to acquire
suitable documented vessels, as defined in section 2101 of title 46,
United States Code, with funds in the Vessel Operations Revolving
Fund derived from the sale of obsolete vessels in the National De-
fense Reserve Fleet. For purposes of this subsection, the acquired
and obsolete vessels shall be valued at their scrap value in domes-
tic or foreign markets as of the date of the acquisition for or sale
from the National Defense Reserve Fleet; except that, in a trans-
action subject to this section, the value assigned to those vessels
will be determined on the same basis, with consideration given to
the fair value of the cost of positioning the traded-out vessel to the
place of scrapping. All costs incident to the lay-up of the vessel ac-
quired under this subsection may be paid from balances in the
Fund. Notwithstanding the provisions of sections 9 and 37 of the
Shipping Act, 1916, vessels sold from the National Defense Reserve
Fleet under this subsection may be scrapped in approved foreign
markets.

(j) Any vessel heretofore or hereafter acquired under this sec-
tion, or otherwise acquired by the Maritime Administration of the
Department of Transportation under any other authority shall be
placed in the national defense reserve fleet established under au-
thority of section 11 of the Merchant Ship Sales Act of 1946 (50
U.S.C. App. 1744), and shall not be traded out or sold from such
reserve fleet, except as provided for in subsections (g) and (i) of this
section. This limitation shall not affect the rights of the Secretary
of Transportation to dispose of a vessel as provided in other sec-
tions of this title or in titles VII or XI of this Act.

SEC. 511. [46 App. U.S.C. 1161] (a) When used in this section
the term “new vessel” means any vessel (1) documented or agreed
with the Secretary of Transportation to be documented under the
laws of the United States; (2) constructed in the United States
after December 31, 1939, or the construction of which has been fi-
nanced under title V or VII of this Act, as amended, or the con-
struction of which has been aided by a mortgage insured under
title XTI of this Act as amended; and (3) either (A) of such type, size,
and speed as the Secretary of Transportation shall determine to be
suitable for use on the high seas or Great Lakes in carrying out
the purposes of this Act, but not of less than two thousand gross
tons or of less speed than twelve knots, unless the Secretary of
Transportation shall determine and certify in each case that a ves-
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sel of a specified lesser tonnage or speed is desirable for use by the
United States in case of war or national emergency, or (B) con-
structed to replace a vessel or vessels requisitioned or purchased
by the United States.

(b) For the purposes of promoting the construction, reconstruc-
tion, reconditioning, or acquisition of vessels, or for other purposes
authorized in this section, necessary to carry out the policy set
forth in title I of this Act, any citizen of the United States who is
operating a vessel or vessels in the foreign or domestic commerce
of the United States or in the fisheries or owns in whole or in part
a vessel or vessels being so operated, or who, at the time of pur-
chase or requisition of the vessel by the Government, was operating
a vessel or vessels so engaged or owned in whole or in part a vessel
or vessels being so operated or had acquired or was having con-
structed a vessel or vessels for the purpose of operation in such
commerce or in the fisheries, may establish a construction reserve
fund, for the construction, reconstruction, reconditioning, or acqui-
sition of new vessels, or for other purposes authorized in this sec-
tion, to be composed of deposits of proceeds from sales of vessels,
indemnities on account of losses of vessels, earnings from the oper-
ation of vessels documented under the laws of the United States
and from services incident thereto, and receipts, in the form of in-
terest or otherwise, with respect to amounts previously deposited.
Such construction reserve fund shall be established, maintained,
expended, and used in accordance with the provisions of this sec-
tion and rules or regulations to be prescribed jointly by the Sec-
retary of Transportation and the Secretary of the Treasury.

(¢) In the case of the sale or actual or constructive total loss
of a vessel, if the taxpayer deposits an amount equal to the net pro-
ceeds of the sale or to the net indemnity with respect to the loss
1?1 a construction reserve fund established under subsection (b),
then—

(1) if the taxpayer so elects in his income-tax return for
the taxable year in which the gain was realized, or
(2) in case a vessel if purchased or requisitioned by the

United States, or is lost, in any taxable year beginning after

December 31, 1939, and the taxpayer receives payment for the

vessel so purchased or requisitioned, or receives from the

United States indemnity on account of such loss, subsequent to

the end of such taxable year, if the taxpayer so elects prior to

the expiration of sixty days after the receipt of the payment or
indemnity, and in accordance with a form of election to be pre-
scribed by the Commissioner of Internal Revenue with the ap-
proval of the Secretary of the Treasury,
no gain shall be recognized to the taxpayer in respect of such sale
or indemnification in the computation of net income for the pur-
poses of Federal income or excess-profits taxes. If an election is
made under subdivision (2) and if computation or recomputation in
accordance with this subsection is otherwise allowable but is pre-
vented, on the date of making such election or within six months
thereafter, by any statute of limitation, such computation or
recomputation nevertheless shall be made notwithstanding such
statute if a claim therefor is filed within six months after the date
of making such election.
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For the purposes of this subsection no amount shall be consid-
ered as deposited in a construction reserve fund unless it is depos-
ited within sixty days after it is received by the taxpayer.

As used in this subsection the term “net proceeds” and the
term “net indemnity” mean the sum of (1) the adjusted basis of the
vessel and (2) the amount of gain which would be recognized to the
taxpayer without regard to this subsection.

(d) The basis for determining gain or loss and for depreciation,
for the purposes of Federal income or excess profits taxes, of any
new vessel constructed, reconstructed, reconditioned, or acquired
by the taxpayer, or with respect to which purchase-money indebt-
edness is liquidated as provided in subsection (g), in whole or in
part out of the construction reserve fund shall be reduced by that
portion of the deposits in the fund expended in the construction, re-
construction, reconditioning, acquisition, or liquidation of purchase-
money indebtedness of the new vessel which represents gain not
recognized for tax purposes under subsection (c).

(e) For the purposes of this section, (1) if the net proceeds of
a sale or the net indemnity in respect of a loss are deposited in
more than one deposit, the amount consisting of the gain shall be
considered as first deposited; (2) amounts expended, obligated, or
otherwise withdrawn shall be applied against the amounts depos-
ited in the fund in the order of deposit; and (3) if any deposit con-
sists in part of gain not recognized under subsection (c), any
expenditure, obligation, or withdrawal applied against such deposit
shall be considered to consist of gain in the proportion that the
part of the deposit consisting of gain bears to the total amount of
the deposit.

(f) With respect to any taxable year, amounts on deposit on the
last day of such year in a construction reserve fund in accordance
with this section and with respect to which all the requirements of
subsection (g) have been satisfied, to the extent that such require-
ments are applicable as of the last day of said taxable year, shall
not constitute an accumulation of earnings or profits within the
meaning of section 102 of the Internal Revenue Code.

(g) The provisions of subsections (c) and (f) shall apply to any
deposit in the construction reserve fund only to the extent that
such deposit is expended or obligated for expenditure, in accord-
ance with rules and regulations to be prescribed jointly by the Sec-
retary of Transportation and the Secretary of the Treasury—

(1) under a contract for the construction or acquisition of

a new vessel or vessels (or in the discretion of the Secretary

of Transportation, for a part interest therein), or, with the ap-

proval of the Secretary of Transportation, for the reconstruc-
tion or reconditioning of a new vessel or vessels, entered into
within (i) two years from the date of deposit or the date of any
extension thereof which may be granted by the Secretary of

Transportation pursuant to the provisions of section 511(h), in

the case of deposits made prior to the date on which these

amendatory provisions become effective, or (ii) three years from
the date of such deposit in the case of a deposit made after
such effective date, only if under such rules and regulations—
(A) within such period not less than 12%2 per centum

of the construction or contract price of the vessel or vessels
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is paid or irrevocably committed on account thereof and

the plans and specifications therefor are approved by the

Secretary of Transportation to the extent by him deemed

necessary; and

(B) in case of a vessel or vessels not constructed under

the provisions of this title or not purchased from the Sec-
retary of Transportation, (i) said construction is completed,
within six months from the date of the construction con-
tract, to the extent of not less than 5 per centum thereof
(or in case the contract covers more than one vessel, the
construction of the first vessel so contracted for is so com-
pleted to the extent of not less than 5 per centum) as esti-
mated by the Secretary of Transportation. and certified by
him to the Secretary of the Treasury, and (ii) all construc-
tion under such contract is completed with reasonable dis-
patch thereafter;

(2) for the liquidation of existing or subsequently incurred
purchase-money indebtedness to persons other than a parent
company of, or a company affiliated or associated with, the
mortgagor on a new vessel or vessels within (i) two years from
the date of deposit or the date of any extension thereof which
may be granted by the Secretary of Transportation pursuant to
the provisions of section 511(h), in the case of deposits made
prior to the date on which these amendatory provisions become
effective, or (ii) three years from the date of such deposit in the
case of a deposit made after such effective date.

(h) The Secretary of Transportation is authorized under rules
and regulations to be prescribed jointly by the Secretary of the
Treasury and the Secretary of Transportation to grant extensions
of the period within which the deposits shall be expended or obli-
gated or within which construction shall have progressed to the ex-
tent of 5 per centum of completion as provided herein, but such
extension shall not be for an aggregate additional period in excess
of two years with respect to the expenditure or obligation of such
deposits or more than one year with respect to the progress of such
construction: Provided, That until January 1, 1965, in addition to
the extensions hereinbefore permitted, further extensions may be
granted ending not later than December 31, 1965.

(i) Any such deposited gain or portion thereof which is not so
expended or obligated within the period provided, or which is oth-
erwise withdrawn before the expiration of such period, or with re-
spect to which the construction has not progressed to the extent of
5 per centum of completion within the period provided, or with re-
spect to which the Secretary of Transportation finds and certifies
to the Secretary of the Treasury that, for causes within the control
of the taxpayer, the entire construction is not completed with rea-
sonable dispatch, if otherwise taxable income under the law appli-
cable to the taxable year in which such gain was realized, shall be
included in the gross income for such taxable year, except for the
purpose of the declared value excess-profits tax and the capital-
stock tax. If any such deposited gain or portion thereof with respect
to a deposit made in any taxable year ending on or before June 30,
1945, is so included in gross income for such taxable year, there
shall (in addition to any other deficiency) be assessed, collected,
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and paid in the same manner as if it were a deficiency, an amount
equal to 1.1 per centum of the amount of gain so included, such
amount being in lieu of any adjustment with respect to the de-
clared value excess-profits tax for such taxable year.

(j) Notwithstanding any other provision of law, any deficiency
in tax for any taxable year resulting from the inclusion of any
amount in gross income as provided by subsection (i), and the
amount to be treated as a deficiency under such subsection in lieu
of any adjustment with respect to the declared value excess-profits
tax, may be assessed or a proceeding in court for the collection
thereof may be begun without assessment, at any time: Provided,
however, That interest on any such deficiency or amount to be
treated as a deficiency shall not begin until the date the deposited
gain or portion thereof in question is required under subsection (i)
to be included in gross income.

(k) This section shall be applicable to a taxpayer only in re-
spect of sales or indemnifications for losses occurring within a tax-
able year beginning after December 31, 1939, and only in respect
of earnings derived during a taxable year beginning after December
31, 1939.

(1) For the purposes of this section a vessel shall be considered
as constructed or acquired by the taxpayer if constructed or ac-
quired by a corporation at a time when the taxpayer owns at least
95 per centum of the total number of shares of each class of stock
of the corporation.

(m) The terms used in this section shall have the same mean-
ing as in chapter 1 of the Internal Revenue Code.

(n) The terms “contract for the construction” and “construction
contract”, as used in this section, shall include, in the case of a tax-
payer who constructs a new vessel in a shipyard owned by such
taxpayer, an agreement between such taxpayer and the Secretary
of Transportation with respect to such construction and containing
provisions deemed necessary or advisable by the Secretary of
Transportation to carry out the purposes and policy of this section.

(0) The terms “reconstruction and reconditioning”, as used in
this section, shall include the reconstruction, reconditioning, or
modernization of a vessel for exclusive use on the Great Lakes, in-
cluding the Saint Lawrence River and Gulf, if the Secretary of
Transportation determines that the objectives of this Act will be
promoted by such reconstruction, reconditioning, or modernization,
and, notwithstanding any other provisions of law, such vessel shall
be deemed to be a “new vessel” within the meaning of this section
for such reconstruction, reconditioning, or modernization.

SEC. 512. [46 App. U.S.C. 1162] LIMITATION ON RESTRICTIONS.

Notwithstanding any other provision of law or contract, all
restrictions and requirements under sections 503, 506, and 802 ap-
plicable to a liner vessel constructed, reconstructed, or recondi-
tioned with the aid of construction-differential subsidy shall termi-
nate upon the expiration of the 25-year period beginning on the
date of the original delivery of the vessel from the shipyard.
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TITLE VI—VESSEL OPERATING ASSISTANCE PROGRAMS

Subtitle A—Operating-Differential Subsidy Program

SEC. 601. [46 App. U.S.C. 11711 (a) The Secretary of Transpor-
tation is authorized and directed to consider the application of any
citizen of the United States for financial aid in the operation of a
vessel or vessels, which are to be used in an essential service in
the foreign commerce of the United States or in such service and
in cruises authorized under section 613 of this title. In this title VI
the term “essential service” means the operation of a vessel on a
service, route, or line described in section 211(a) or in bulk cargo
carrying service described in section 211(b). No such application
shall be approved by the Secretary of Transportation unless he
determines that (1) the operation of such vessel or vessels in an
essential service is required to meet foreign-flag competition and to
promote the foreign commerce of the United States except to the
extent such vessels are to be operated on cruises authorized under
section 613 of this title, and that such vessel or vessels were built
in the United States, or have been documented under the laws of
the United States not later than February 1, 1928, or actually or-
dered and under construction for the account of citizens of the
United States prior to such date; (2) the applicant owns or leases,
or can and will build or purchase or lease, a vessel or vessels of
the size, type, speed, and number, and with the proper equipment
required to enable him to operate in an essential service, in such
manner as may be necessary to meet competitive conditions, and
to promote foreign commerce; (3) the applicant possesses the abil-
ity, experience, financial resources, and other qualifications nec-
essary to enable him to conduct the proposed operations of the ves-
sel or vessels as to meet competitive conditions and promote foreign
commerce; (4) the granting of the aid applied for is necessary to
place the proposed operations of the vessel or vessels on a parity
with those of foreign competitors, and is reasonably calculated to
carry out effectively the purposes and policy of this Act. To the ex-
tent the application covers cruises, as authorized under section 613
of this title, the Secretary of Transportation may make the portion
of this last determination relating to parity on the basis that any
foreign flag cruise from the United States competes with any Amer-
ican flag cruise from the United States.

(b) Every application for an operating-differential subsidy
under the provisions of this title shall be accompanied by state-
ments disclosing the names of all person having any pecuniary in-
terest, direct or indirect, in such application, or in the ownership
or use of the vessel or vessels, routes, or lines covered thereby, and
the nature and extent of any such interest, together with such
financial and other statements as may be required by the Secretary
of Transportation. All such statements shall be under oath or affir-
mation and in such form as the Secretary of Transportation shall
prescribe. Any person who, in an application for financial aid under
this title or in any statement required to be filed therewith, will-
fully makes any untrue statement of a material fact, shall be guilty
of a misdemeanor.
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SEC. 602.[46 App. U.S.C. 1172] Except with respect to cruises
authorized under section 613 of this title, no contract for an oper-
ating-differential subsidy shall be made by the Secretary of Trans-
portation for the operation of a vessel or vessels to meet foreign
competition, except direct foreign-flag competition, until and unless
the Secretary of Transportation, after a full and complete investiga-
tion and hearing, shall determine that an operating-differential
subsidy is necessary to meet competition of foreign-flag ships.

SEC. 603. [46 App. U.S.C. 1173] (a) If the Secretary of Trans-
portation approves the application, he may enter into a contract
with the applicant for the payment of an operating-differential sub-
sidy determined in accordance with the provisions of subsection (b)
of this section, for the operation of such vessel or vessels in an
essential service and in cruises authorized under section 613 of this
title for a period not exceeding twenty years, and subject to such
reasonable terms and conditions, consistent with this Act, as the
Secretary of Transportation shall require to effectuate the purposes
and policy of this Act, including a performance bond with approved
sureties, if such bond is required by the Secretary of Transpor-
tation.

(b) Such contract shall provide, except as the parties should
agree upon a lesser amount, that the amount of the operating-dif-
ferential subsidy for the operation of vessels in an essential service
shall equal the excess of the subsidizable wage costs of the United
States officers and crews, the fair and reasonable cost of insurance,
subsistence of officers and crews on passenger vessels, as defined
in section 613 of this Act, maintenance, and repairs not com-
pensated by insurance incurred in the operation under United
States registry of the vessel or vessels covered by the contract, over
the estimated fair and reasonable cost of the same items of expense
(after deducting therefrom any estimated increase in such items
necessitated by features incorporated pursuant to the provisions of
section 501(b)) if such vessel or vessels were operated under the
registry of a foreign country whose vessels are substantial competi-
tors of the vessel or vessels covered by the contract: Provided, how-
ever, That the Secretary of Transportation may, with respect to any
vessel in an essential bulk cargo carrying service as described in
section 211(b), pay, in lieu of the operating-differential subsidy pro-
vided by this subsection (b), such sums as he shall determine to be
necessary to make the cost of operating such vessel competitive
with the cost of operating similar vessels under the registry of a
foreign country. For any period during which a vessel cruises as
authorized by section 613 of this Act, operating-differential subsidy
shall be computed as though the vessel were operating on the
essential service to which the vessel is assigned: Provided, however,
That if the cruise vessel calls at a port or ports outside of its as-
signed service, but which is served with passenger vessels (as de-
fined in section 613 of this Act) by another subsidized operator at
an operating-differential subsidy rate for wages lower than the
cruise vessel has on its assigned essential service, the operating-
differential subsidy rates for each of the subsidizable items for each
day (a fraction of a day to count as a day) that the vessel stops at
such port shall be at the respective rates applicable to the sub-
sidized operator regularly serving the area.
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(c)(1) When used in this section—

(A) The term “collective bargaining costs” means the annual
cost, calculated on the basis of the per diem rate of expense as of
any date, of all items of expense required of the applicant through
collective bargaining or other agreement, covering the employment
of United States officers and crew of a vessel, including payments
required by law to assure old-age pensions, unemployment benefits,
or similar benefits and taxes or other governmental assessments on
crew payrolls, but excluding subsistence of officers and crews on
vessels other than passenger vessels as defined in section 613 of
this Act and costs relating to:

(i) the officers or members of the crew that the Secretary
of Transportation has found, prior to the award of a contract
for the construction or reconstruction of a vessel, to be unnec-
essary for the efficient and economical operation of such vessel:
Provided, That the Secretary of Transportation shall afford
representatives of the collective-bargaining unit or units
responsible for the manning of the vessel an opportunity to
comment on such finding prior to the effective date of such
finding: And provided further, That in determining whether
officers or members of the crew are necessary for the efficient
and economical operation of such vessel, the Secretary of
Transportation shall give due consideration to, but shall not be
bound by, wage and manning scales and working conditions re-
quired by a bona fide collective-bargaining agreement, or

(ii) those officers or members of the crew that the Sec-
retary of Transportation has found, prior to ninety days fol-
lowing the date of enactment of this subsection, to be unneces-
sary for the efficient and economical operation of the vessel.

(B) The term “base period costs” means for the base period
beginning July 1, 1970, and ending June 30, 1971, the collective-
bargaining costs as of January 1, 1971, less all other items of cost
that have been disallowed by the Secretary of Transportation prior
to ninety days following the date of enactment of this subsection,
and not already excluded from collective-bargaining costs under
subparagraph (A)(i) or (A)(ii) of this subsection. In any subsequent
base period the term “base period costs” means the average of the
subsidizable wage cost of the United States officers and crews for
the preceding annual period ending June 30 (calculated without re-
gard to the limitation of the last sentence of paragraph (D) of this
subdivision but increased or decreased by the increase or decrease
in the index described in subdivision (3) of this subsection from
January 1 of such annual period to January 1 of the base period),
and the collective-bargaining costs as of January 1 of the base pe-
riod: Provided, That in no event shall the base period cost be such
that the difference between the base period cost and the collective-
bargaining costs as of January 1 of any base period subsequent to
the first base period exceeds five-fourths of 1 per centum of the col-
lective-bargaining costs as of such January 1 multiplied by the
number of years that have elapsed since the most recent base pe-
riod.

(C) The term “base period” means any annual period beginning
July 1, and ending June 30 with respect to which a base period
cost is established.
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(D) The term “subsidizable wage costs of United States officers
and crews” in any period other than a base period means the most
recent base period costs increased or decreased by the increase or
decrease from January 1 of such base period to January 1 of such
period in the index described in subdivision (3) hereof, and with re-
spect to a base period means the base period cost. The subsidizable
wage costs of United States officers and crews in any period other
than a base period shall not be less than 90 per centum of the col-
lective-bargaining costs as of January 1 of such period nor greater
than 110 per centum of such collective-bargaining costs.

(2) The Secretary of Transportation shall determine the collec-
tive-bargaining costs on ships in subsidized operation as of January
1, 1971, and as of each January 1 thereafter, and shall as of inter-
vals of not less than two years nor more than four years, establish
a new base period cost, except that the Secretary shall not estab-
lish a new base period unless he announces his intention to do so
prior dto the December 31 that would be included in the new base
period.

(3) The Bureau of Labor Statistics shall compile the index re-
ferred to in subdivision (1). Such index shall consist of the average
annual change in wages and benefits placed into effect for employ-
ees covered by collective-bargaining agreements with equal weight
to be given to changes affecting employees in the transportation in-
dustry (excluding the offshore maritime industry) and to changes
affecting employees in private nonagricultural industries other
than transportation. Such index shall be based on the materials
regularly used by the Bureau of Labor Statistics in compiling its
regularly published statistical series on wage and benefit changes
arrived at through collective bargaining. Such materials shall re-
main confidential and not be subject to disclosure.

(d) Each foreign wage cost computation shall be made after an
opportunity is given to the contractor to submit in writing and in
timely fashion all relevant data within his possession. In making
the computation, the Secretary shall consider all relevant matter so
presented and all foreign wage cost data collected at his request or
on his behalf. Such foreign cost data shall be made available to an
interested contractor, unless the Secretary shall find that disclo-
sure of the data will prevent him from obtaining such data in the
future. In determining foreign manning for purposes of this section,
the foreign manning determined for any ship type with respect to
any base period shall not be redetermined until the beginning of
a new base period.

(e) The wage subsidy shall be payable monthly for the voyages
completed during the month, upon the contractor’s certification
that the subsidized vessels were in authorized service during the
month. The Secretary of Transportation shall prescribe procedures
for the calculation and payment of subsidy on items of expense
which are included in “collective-bargaining costs” but are not in-
cluded in the daily rate because they are unpredictably timed.

(f) Ninety percent of the amount of the insurance and mainte-
nance and repair and subsistence of officers an crews subsidy shall
be payable monthly for the voyages completed during the month on
the basis of the subsidy estimated to have accrued with respect to
such voyages. Any such payment shall be made only after there
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has been furnished to the Secretary of Transportation such security
as he deems to be reasonable and necessary to assure refund of any
overpayment. The contractor and the Secretary of Transportation
shall audit the voyage accounts as soon as practicable after such
payments. The remaining 10 percent of such subsidy shall be pay-
able after such audit.

SEC. 604. [46 App. U.S.C. 1174] If in the case of any par-
ticular foreign-trade route the Secretary of Transportation shall
find after consultation with the Secretary of State, that the subsidy
provided for in this title is in any respect inadequate to offset the
effect of governmental aid paid to foreign competitors, he may
grant such additional subsidy as he determines to be necessary for
that purpose.

SEC. 605. [46 App. U.S.C. 1175] (a) No operating-differential
subsidy shall be paid for the operation of any vessel on a voyage
on which it engages in coastwise or intercoastal trade: Provided,
however, That such subsidy may be paid on a round-the-world voy-
age or a round voyage from the west coast of the United States to
a European port or ports or a round voyage from the Atlantic coast
to the Orient which includes intercoastal ports of the United States
or a voyage in foreign trade on which the vessel may stop at the
State of Hawaii, or an island possession or island territory of the
United States, and if the subsidized vessel earns any gross revenue
on the carriage of mail, passengers, or cargo by reason of such
coastal or intercoastal trade the subsidy payments for the entire
voyage shall be reduced by an amount which bears the same ratio
to the subsidy otherwise payable as such gross revenue bears to the
gross revenue derived from the entire voyage. No vessel operating
on the inland waterways of the United States shall be considered
for the purposes of this Act to be operating in foreign trade.

(b) No operating-differential subsidy shall be paid for the oper-
ation of a vessel after the calendar year the vessel becomes 25
years of age, unless the Secretary of Transportation has deter-
mined, before the date of enactment of the Maritime Security Act
of 1996, that it is in the public interest to grant such financial aid
for the operation of such vessel.

(c) No contract shall be made under this title with respect to
a vessel to be operated in an essential service served by citizens of
the United States which would be in addition to the existing serv-
ice, or services, unless the Secretary of Transportation shall deter-
mine after proper hearing of all parties that the service already
provided by vessels of United States registry is inadequate, and
that in the accomplishment of the purposes and policy of this Act
additional vessels should be operated thereon; and no contract shall
be made with respect to a vessel operated or to be operated in an
essential service served by two or more citizens of the United
States with vessels of United States registry, if the Secretary of
Transportation shall determine the effect of such a contract would
be to give undue advantage or be unduly prejudicial, as between
citizens of the United States, in the operation of vessels on such
essential service, unless following public hearing, due notice of
which shall be given to each operator serving such essential serv-
ice, the Secretary of Transportation shall find that it is necessary
to enter into such contract in order to provide adequate service by
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vessels of United States registry. The Secretary of Transportation,
in determining for the purposes of this section whether services are
competitive, shall take into consideration the type, size, and speed
of the vessels employed, whether passenger or cargo, or combina-
tion passenger and cargo, vessels, the ports or ranges between
which they run, the character of cargo carried, and such other facts
as he may deem proper.

SEC. 606. [46 App. U.S.C. 1176] Every contract for an oper-
ating-differential subsidy under this title shall provide (1) that the
amount of the future payments to the contractor shall be subject
to review and readjustment from time to time, but not more fre-
quently than once a year, at the instance of the Secretary of Trans-
portation or of the contractor. If any such readjustment cannot be
reached by mutual agreement, the Secretary of Transportation, on
his own motion or on the application of the contractor, shall, after
a proper hearing, determine the facts and make such readjustment
in the amount of such future payments as he may determine to be
fair and reasonable and in the public interest. The testimony in
every such proceeding shall be reduced to writing and filed in the
office of the Secretary of Transportation. His decision shall be
based upon and governed by the changes which may have occurred
since the date of the said contract, with respect to the items there-
tofore considered and on which such contract was based, and other
conditions affecting shipping, and shall be promulgated in a formal
order, which shall be accompanied by a report in writing in which
the Secretary of Transportation shall state his findings of fact; (2)
that the compensation to be paid under it shall be reduced, under
such terms and in such amounts as the Secretary of Transportation
shall determine, for any periods in which the vessel or vessels are
laid up; (3) that if the Secretary of Transportation shall determine
that a change in an essential service, which is receiving an oper-
ating-differential subsidy under this title, is necessary in the
accomplishment of the purposes of this Act, he may make such
change upon such readjustment of payments to the contractor as
shall be arrived at by the method prescribed in clause (1) of these
conditions; (4) that if at any time the contractor receiving an oper-
ating-differential subsidy claims that he cannot maintain and oper-
ate his vessels in such an essential service, with a reasonable profit
upon his investment, and applies to the Secretary of Transpor-
tation for a modification or rescission of his contract to maintain
such essential service, and the Secretary of Transportation deter-
mines that such claim is proved, the Secretary of Transportation
shall modify or rescind such contract and permit the contractor to
withdraw such vessels from such essential service, upon a date
fixed by the Secretary of Transportation, and upon the date of such
withdrawal the further payment of the operating-differential sub-
sidy shall cease and the contractor be discharged from any further
obligation under such contract; (5) that the contractor shall conduct
his operations with respect to essential services, and any services
authorized under section 613 of this title, covered by his contract
in an economical and efficient manner; and (6) that whenever prac-
ticable, an operator who receives subsidy with respect to subsist-
ence of officers and crews shall use as such subsistence items only
articles, materials, and supplies of the growth, production, and



Sec. 607 MERCHANT MARINE ACT, 1936 46

manufacture of the United States, as defined in section 505 herein,
except when it is necessary to purchase supplies outside the United
States to enable such vessel to continue and complete her voyage,
and an operator who receives subsidy with respect to repairs shall
perform such repairs within any of the United States or the Com-
monwealth of Puerto Rico, except in an emergency.

SEC. 607. [46 App. U.S.C. 1177] (a) Agreement Rules.

Any citizen of the United States owning or leasing one or more
eligible vessels (as defined in subsection (k)(1)) may enter into an
agreement with the Secretary under, and as provided in, this sec-
tion to establish a capital construction fund (hereinafter in this sec-
tion referred to as the “fund”) with respect to any or all of such ves-
sels. Any agreement entered into under this section shall be for the
purpose of providing replacement vessels, additional vessels, or re-
constructed vessels, built in the United States and documented
under the laws of the United States for operation in the United
States foreign, Great Lakes, or noncontiguous domestic trade or in
the fisheries of the United States and shall provide for the deposit
in the fund of the amounts agreed upon as necessary or appro-
priate to provide for qualified withdrawals under subsection (f).
The deposits in the fund, and all withdrawals from the fund,
whether qualified or nonqualified, shall be subject to such condi-
tions and requirements as the Secretary may by regulations pre-
scribe or are set forth in such agreement; except that the Secretary
may not require any person to deposit in the fund for any taxable
year more than 50 percent of that portion of such person’s taxable
income for such year (computed in the manner provided in sub-
section (b)(1)(A)) which is attributable to the operation of the agree-
ment vessels.

(b) Ceiling on Deposits.

(1) The amount deposited under subsection (a) in the fund for
any taxable year shall not exceed the sum of—

(A) that portion of the taxable income of the owner or les-
see for such year (computed as provided in chapter 1 of the In-
ternal Revenue Code of 1954 but without regard to the
carryback of any net operating loss or net capital loss and
without regard to this section) which is attributable to the
operation of the agreement vessels in the foreign or domestic
(éommerce of the United States or in the fisheries of the United

tates,

(B) the amount allowable as a deduction under section 167
of the Internal Revenue Code of 1954 for such year with re-
spect to the agreement vessels,

(C) if the transaction is not taken into account for pur-
poses of subparagraph (A), the net proceeds (as defined in joint
regulations) from (i) the sale or other disposition of any agree-
ment vessel, or (ii) insurance or indemnity attributable to any
agreement vessel, and

(D) the receipts from the investment or reinvestment of
amounts held in such fund.

(2) In the case of a lessee, the maximum amount which may
be deposited with respect to an agreement vessel by reason of para-
graph (1)(B) for any period shall be reduced by any amount which,
under an agreement entered into under this section, the owner is
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required or permitted to deposit for such period with respect to
such vessel by reason of paragraph (1)(B).

(3) For purposes of paragraph (1), the term “agreement vessel”
includes barges and containers which are part of the complement
of such vessel and which are provided for in the agreement.

(c) Requirements as to Investments.

Amounts in any fund established under this section shall be
kept in the depository or depositories specified in the agreement
and shall be subject to such trustee and other fiduciary require-
ments as may be specified by the Secretary. They may be invested
only in interest-bearing securities approved by the Secretary; ex-
cept that, if the Secretary consents thereto, an agreed percentage
(not in excess of 60 percent) of the assets of the fund may be in-
vested in the stock of domestic corporations. Such stock must be
currently fully listed and registered on an exchange registered with
the Securities and Exchange Commission as a national securities
exchange, and must be stock which would be acquired by prudent
men of discretion and intelligence in such matters who are seeking
a reasonable income and the preservation of their capital. If at any
time the fair market value of the stock in the fund is more than
the agreed percentage of the assets in the fund, any subsequent
investment of amounts deposited in the fund, and any subsequent
withdrawal from the fund, shall be made in such a way as to tend
to restore the fund to a situation in which the fair market value
of the stock does not exceed such agreed percentage. For purposes
of this subsection, if the common stock of a corporation meets the
requirements of this subsection and if the preferred stock of such
corporation would meet such requirements but for the fact that it
cannot be listed and registered as required because it is nonvoting
stock, such preferred stock shall be treated as meeting the require-
ments of this subsection.

(d) Nontaxability for Deposits.

(1) For purposes of the Internal Revenue Code of 1954—

(A) taxable income (determined without regard to this sec-
tion and section 7518 of such Code) for the taxable year shall
be reduced by an amount equal to the amount deposited for the
taxable year out of amounts referred to in subsection (b)(1)(A),

(B) gain from a transaction referred to in subsection
(b)(1)(C) shall not be taken into account if an amount equal to
the net proceeds (as defined in joint regulations) from such
transaction is deposited in the fund,

(C) the earnings (including gains and losses) from the
investment and reinvestment of amounts held in the fund shall
not be taken into account,

(D) the earnings and profits of any corporation (within the
meaning of section 316 of such Code) shall be determined with-
out regard to this section and section 7518 of such Code, and

(E) in applying the tax imposed by section 531 of such
Code (relating to the accumulated earnings tax), amounts
while held in the fund shall not be taken into account.

(2) Paragraph (1) shall apply with respect to any amount only
if such amount is deposited in the fund pursuant to the agreement
and not later than the time provided in joint regulations.

(e) Establishment of Accounts.
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For purposes of this section—

(1) Within the fund established pursuant to this section
three accounts shall be maintained:

(A) the capital account,

(B) the capital gain account, and

(C) the ordinary income account.

(2) The capital account shall consist of—

(A) amounts referred to in subsection (b)(1)(B),

(B) amounts referred to in subsection (b)(1)(C) other than
that portion thereof which represents gain not taken into ac-
count by reason of subsection (d)(1)(B),

(C) the percentage applicable under section 243(a)(1) of the
Internal Revenue Code of 1986 of any dividend received by the
fund with respect to which the person maintaining the fund
would (but for subsection (d)(1)(C)) be allowed a deduction
under section 243 of the Internal Revenue Code of 1954, and

(D) interest income exempt from taxation under section
103 of such Code.

(8) The capital gain account shall consist of—

(A) amounts representing capital gains on assets held for
more than 6 months and referred to in subsection (b)(1)(C) or
(b)(1)(D) reduced by

(B) amounts representing capital losses on assets held in
the fund for more than 6 months.

(4) The ordinary income account shall consist of—

(A) amounts referred to in subsection (b)(1)(A),

(B) (i) amounts representing capital gains on assets held
for 6 months or less and referred to in subsection (b)(1)(C) or
(b)(1)(D), reduced by—

(i1) amounts representing capital losses on assets held
in the fund for 6 months or less,

(C) interest (not including any tax-exempt interest referred
to in paragraph (2)(D)) and other ordinary income (not includ-
ing any dividend referred to in subparagraph (E)) received on
assets held in the fund,

(D) ordinary income from a transaction described in sub-
section (b)(1)(C), and

(E) the portion of any dividend referred to in paragraph
(2)(C) not taken into account under such paragraph.

(5) Except on termination of a fund, capital losses referred to
in paragraph (3)(B) or in paragraph (4)(B)(ii) shall be allowed only
as an offset to gains referred to in paragraph (3)(A) or (4)(B)G3),
respectively.

(f) Purposes of Qualified Withdrawals.

(1) A qualified withdrawal from the fund is one made in
accordance with the terms of the agreement but only if it is for:

(A) the acquisition, construction, or reconstruction of a
qualified vessel,

(B) the acquisition, construction, or reconstruction of
barges and containers which are part of the complement of a
qualified vessel, or

(C) the payment of the principal on indebtedness incurred
in connection with the acquisition, construction or reconstruc-
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tion of a qualified vessel or a barge or container which is part

of the complement of a qualified vessel.

Except to the extent provided in regulations prescribed by the Sec-
retary, subparagraph (B), and so much of subparagraph (C) as re-
lates only to barges and containers, shall apply only with respect
to barges and containers constructed in the United States.

(2) Under joint regulations, if the Secretary determines that
any substantial obligation under any agreement is not being ful-
filled, he may, after notice and opportunity for hearing to the per-
son maintaining the fund, treat the entire fund or any portion
thereof as an amount withdrawn from the fund in a nonqualified
withdrawal.

(g) Tax Treatment of Qualified Withdrawals.
(1) Any qualified withdrawal from a fund shall be treated—
(A) first as made out of the capital account,
(B) second as made out of the capital gain account, and
(C) third as made out of the ordinary income account.

(2) If any portion of a qualified withdrawal for a vessel, barge,
or container is made out of the ordinary income account, the basis
of such vessel, barge, or container shall be reduced by an amount
equal to such portion.

(3) If any portion of a qualified withdrawal for a vessel, barge,
or container is made out of the capital gain account, the basis of
such vessel, barge, or container shall be reduced by an amount
equal to such portion.

(4) If any portion of a qualified withdrawal to pay the principal
on any indebtedness is made out of the ordinary income account or
the capital gain account, then an amount equal to the aggregate
reduction which would be required by paragraphs (2) and (3) if this
were a qualified withdrawal for a purpose described in such para-
graphs shall be applied, in the order provided in joint regulations,
to reduce the basis of vessels, barges, and containers owned by the
person maintaining the fund. Any amount of a withdrawal remain-
ing after the application of the preceding sentence shall be treated
as a nonqualified withdrawal.

(5) If any property the basis of which was reduced under para-
graph (2), (3), or (4) 1s disposed of, any gain realized on such dis-
position, to the extent it does not exceed the aggregate reduction
in the basis of such property under such paragraphs, shall be
treated as an amount referred to in subsection (h)(3)(A) which was
withdrawn on the date of such disposition. Subject to such condi-
tions and requirements as may be provided in joint regulations, the
preceding sentence shall not apply to a disposition where there is
a redeposit in an amount determined under joint regulations which
will, insofar as practicable, restore the fund to the position it was
in before the withdrawal.

(h) Tax Treatment of Nonqualified Withdrawals.

(1) Except as provided in subsection (i), any withdrawal from
a fund which is not a qualified withdrawal shall be treated as a
nonqualified withdrawal.

(2) Any nonqualified withdrawal from a fund shall be treated—

(A) first as made out of the ordinary income account,
(B) second as made out of the capital gain account, and
(C) third as made out of the capital account.
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For purposes of this section, items withdrawn from any account
shall be treated as withdrawn on a first-in-first-out basis; except
that (i) any nonqualified withdrawal for research, development,
and design expenses incident to new and advanced ship design,
machinery and equipment, and (ii) any amount treated as a non-
qualified withdrawal under the second sentence of subsection (g)(4),
shall be treated as withdrawn on a last-in-first-out basis.
(3) For purposes of the Internal Revenue Code of 1954—

(A) any amount referred to in paragraph (2)(A) shall be in-
cluded in income as an item of ordinary income for the taxable
year in which the withdrawal is made,

(B) any amount referred to in paragraph (2)(B) shall be in-
cluded in income for the taxable year in which the withdrawal
is made as an item of gain realized during such year from the
disposition of an asset held for more than 6 months, and

(C) for the period on or before the last date prescribed for
payment of tax for the taxation year in which this withdrawal
is made—

(i) no interest shall be payable under section 6601 of
such Code and no addition to the tax shall be payable
under section 6651 of such Code,

(i1) interest on the amount of the additional tax attrib-
utable to any item referred to in subparagraph (A) or (B)
shall be paid at the applicable rate (as defined in para-
graph (4)) from the last date prescribed for payment of the
tax for the taxable year for which such item was deposited
in the fund, and

(iii) no interest shall be payable on amounts referred
to in clauses (i) and (ii) of paragraph (2) or in the case of
any nonqualified withdrawal arising from the application
of the recapture provision of section 606(5) of the Merchant
Marine Act of 1936 as in effect on December 31, 1969.

(4) For purposes of paragraph (3)(C)(ii), the applicable rate of
interest for any nonqualified withdrawal—

(A) made in a taxable year beginning in 1970 or 1971 is
8 percent, or

(B) made in a taxable year beginning after 1971, shall be
determined and published jointlv by the Secretary of the
Treasury and the Secretary and shall bear a relationship to 8
percent which the Secretaries determine under joint regula-
tions to be comparable to the relationship which the money
rates and investment yields for the calendar year immediately
preceding the beginning of the taxable year bear to the money
rates and investment yields for the calendar year 1970.

(5) AMOUNT NOT WITHDRAWN FROM FUND AFTER 25 YEARS
FROM DEPOSIT TAXED AS NONQUALIFIED WITHDRAWAL.—

(A) IN GENERAL.—The applicable percentage of any
amount which remains in a capital construction fund at
the close of the 26th, 27th, 28th, 29th, or 30th taxable year
following the taxable year for which such amount was
deposited shall be treated as a nonqualified withdrawal in
accordance with the following table:
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If the amount remains in the fund at the The applicable
close of the— percentage is—
26th taxable year 20 percent
27th taxable year 40 percent
28th taxable year 60 percent
29th taxable year 80 percent

30th taxable year

(B) EARNINGS TREATED AS DEPOSITS.—The earnings of
any capital construction fund for any taxable year (other
than net gains) shall be treated for purposes of this para-
graph as an amount deposited for such taxable year.

(C) AMOUNTS COMMITTED TREATED AS WITHDRAWN.—
For purposes of subparagraph (A), an amount shall not be
treated as remaining in a capital construction fund at the
close of any taxable year to the extent there is a binding
contract at the close of such year for a qualified with-
drawal of such amount with respect to an identified item
for which such withdrawal may be made.

(D) AUTHORITY TO TREAT EXCESS FUNDS AS WITH-
DRAWN.—If the Secretary determines that the balance in
any capital construction fund exceeds the amount which is
appropriate to meet the vessel construction program objec-
tives of the person who established such fund, the amount
of such excess shall be treated as a nonqualified with-
drawal under subparagraph (A) unless such person devel-
ops appropriate program objectives within 3 years to dis-
sipate such excess.

(E) AMOUNTS IN FUND ON JANUARY 1, 1987.—For pur-
poses of this paragraph, all amounts in a capital construc-
tion fund on January 1, 1987, shall be treated as deposited
in such fund on such date.

(6) NONQUALIFIED WITHDRAWALS TAXED AT HIGHEST MAR-
GINAL RATE.—

(A) IN GENERAL.—In the case of any taxable year for
which there is a nonqualified withdrawal (including any
amount so treated under paragraph (5)), the tax imposed
by chapter 1 of the Internal Revenue Code of 1986 shall
be determined—

(i) by excluding such withdrawal from gross in-
come, and

(i1) by increasing the tax imposed by chapter 1 of
such Code by the product of the amount of such with-
drawal and the highest rate of tax specified in section

1 (section 11 in the case of a corporation) of such Code.
With respect to the portion of any nonqualified withdrawal
made out of the capital gain account during a taxable year
to which section 1(h) or 1201(a) of such Code applies, the
rate of tax taken into account under the preceding sen-
tence shall not exceed 20 percent (34 percent in the case
of a corporation).

(B) TAX BENEFIT RULE.—If any portion of a non-
qualified withdrawal is properly attributable to deposits
(other than earnings on deposits) made by the taxpayer in
any taxable year which did not reduce the taxpayer’s li-

100 percent.
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ability for tax under chapter 1 for any taxable year pre-
ceding the taxable year in which such withdrawal occurs—
(i) such portion shall not be taken into account
under subparagraph (A), and
(i) an amount equal to such portion shall be
treated as allowed as a deduction under section 172 of
such Code for the taxable year in which such with-
drawal occurs.
(C) COORDINATION WITH DEDUCTION FOR NET OPER-

ATING LOSSES.—Any nonqualified withdrawal excluded

from gross income under subparagraph (A) shall be ex-

cluded in determining taxable income wunder section

172(b)(2) of the Internal Revenue Code of 1986.

(iﬁ Certain Corporate Reorganizations and Changes in Partner-
ships.

Under joint regulations—

(1) a transfer of a fund from one person to another person
in a transaction to which section 381 of the Internal Revenue
Code of 1954 applies may be treated as if such transaction did
not constitute a nonqualified withdrawal, and

(2) a similar rule shall be applied in the case of a continu-
ation of a partnership (within the meaning of subchapter K of
such Code).

(j) Treatment of Existing Funds.

(1) Any person who was maintaining a fund or funds (herein-
after in this subsection referred to as “old fund”) under this section
(as in effect before the enactment of this subsection) may elect to
continue such old fund but—

(A) may not hold moneys in the old fund beyond the expi-
ration date provided in the agreement under which such old
fund is maintained (determined without regard to any exten-
sion or renewal entered into after April 14, 1970),

(B) may not simultaneously maintain such old fund and a
new fund established under this section, and

(C) if he enters into an agreement under this section to
establish a new fund, may agree to the extension of such
agreement to some or all of the amounts in the old fund.

(2) In the case of any extension of an agreement pursuant to
paragraph (1)(C), each item in the old fund to be transferred shall
be transferred in a nontaxable transaction to the appropriate ac-
count in the new fund established under this section. For purposes
of subsection (h)(3)(C), the date of the deposit of any item so trans-
ferred shall be July 1, 1971, or the date of the deposit in the old
fund, whichever is the later.

(k) Definitions.

For purposes of this section—

(1) The term “eligible vessel” means any vessel—

(A) constructed in the United States and, if reconstructed,
reconstructed in the United States,

(B) documented under the laws of the United States, and

(C) operated in the foreign or domestic commerce of the
United States or in the fisheries of the United States.

Any vessel which (i) was constructed outside of the United States
but documented under the laws of the United States on April 15,
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1970, or (ii) constructed outside the United States for use in the
United States foreign trade pursuant to a contract entered into be-
fore April 15, 1970, shall be treated as satisfying the requirements
of subparagraph (A) of this paragraph and the requirements of sub-
paragraph (A) of paragraph (2).

(2) The term “qualified vessel” means any vessel—

(A) constructed in the United States and, if reconstructed,
reconstructed in the United States,

(B) documented under the laws of the United States, and

(C) which the person maintaining the fund agrees with the

Secretary will be operated in the United States foreign, Great

Lakes, or noncontiguous domestic trade or in the fisheries of

the United States.

(3) The term “agreement vessel” means any eligible vessel or
qualified vessel which is subject to an agreement entered into
under this section.

(4) The term “United States”, when used in a geographical
sense, means the continental United States including Alaska, Ha-
waii, and Puerto Rico.

(5) The term “United States foreign trade” includes (but is not
limited to) those areas in domestic trade in which a vessel built
with construction-differential subsidy is permitted to operate under
the first sentence of section 506 of this Act.

(6) The term “joint regulations” means regulations prescribed
under subsection (1).

(7) The term “vessel” includes cargo handling equipment which
the Secretary determines is intended for use primarily on the ves-
sel. The term “vessel” also includes an ocean-going towing vessel or
an ocean-going barge or comparable towing vessel or barge oper-
ated on the Great Lakes.

(8) The term “noncontiguous trade” means (i) trade between
the contiguous forty-eight States on the one hand and Alaska, Ha-
waii, Puerto Rico and the insular territories and possessions of the
United States on the other hand, and (ii) trade from any point in
Alaska, Hawaii, Puerto Rico, and such territories and possessions
to any other point in Alaska, Hawaii, Puerto Rico, and such terri-
tories and possessions.

(9) The term “Secretary” means the Secretary of Commerce
with respect to eligible or qualified vessels operated or to be oper-
ated in the fisheries of the United States, and the Secretary of
Transportation with respect to all other vessels.

(1) Records; Reports; Changes in Regulations.

Each person maintaining a fund under this section shall keep
such records and shall make such reports as the Secretary or the
Secretary of the Treasury shall require. The Secretary of the Treas-
ury and the Secretary shall jointly prescribe all rules and regula-
tions, not inconsistent with the foregoing provisions of this section,
as may be necessary or appropriate to the determination of tax li-
ability under this section. If, after an agreement has been entered
into under this section, a change is made either in the joint regula-
tions or regulations prescribed by the Secretary under this section
which could have a substantial effect on the rights or obligations
of any person maintaining a fund under this section, such person
may terminate such agreement.
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(m) DEPARTMENTAL REPORTS AND CERTIFICATION.—

(1) IN GENERAL.—For each calendar year, the Secretaries

shall each provide the Secretary of the Treasury, within 120

days after the close of such calendar year, a written report

with respect to those capital construction funds that are under
their jurisdiction.

(2) CONTENTS OF REPORTS.—Each report shall set forth the
name and taxpayer identification number of each person—

(A) establishing a capital construction fund during
such calendar year;

(B) maintaining a capital construction fund as of the
last day of such calendar year;

(C) terminating a capital construction fund during
such calendar year;

(D) making any withdrawal from or deposit into (and
the amounts thereof) a capital construction fund during
such calendar year; or

(E) with respect to which a determination has been
made during such calendar year that such person has
failed to fulfill a substantial obligation under any capital
construction fund agreement to which such person is a
party.

SEC. 608. [46 App. U.S.C. 1178] No contract executed under
this title or any interest therein shall be sold, assigned, or trans-
ferred, either directly or indirectly, or through any reorganization,
merger, or consolidation, nor shall any agreement or arrangement
be made by the holder whereby the maintenance, management, or
operation of the service, route, line, vessel, or vessels is to be per-
formed by any other person, without the written consent of the Sec-
retary of Transportation. If he consents to such agreement or
arrangement, the agreement or arrangement shall make provision
whereby the person undertaking such maintenance, management,
or operation agrees to be bound by all of the provisions of the con-
tract and of this Act applicable thereto, and the rules and regula-
tions prescribed pursuant to this Act. If the holder of any such con-
tract shall voluntarily sell such contract or any interest therein, or
make such assignment, transfer, agreement, or arrangement
whereby the maintenance, management, or operation of the service,
route, line, vessel, or vessels is to be performed by any other per-
son, without the consent of the Secretary of Transportation, or if
the operation of the service, route, line, or vessel, shall pass out of
the direct control of the holder of such contract by reason of any
voluntary or involuntary receivership or bankruptcy proceedings,
the Secretary of Transportation shall have the right to modify or
rescind such contract, without further liability thereon by the
United States, and is hereby vested with exclusive jurisdiction to
determine the purposes for which any payments made by him
under such contract shall be expended.

SEC. 609. [46 App. U.S.C. 1179] The Secretary of Transpor-
tation shall withhold the payment of operating-differential subsidy
while any contractor therefor is in default in any payments due on
account of construction-loan, ship-sales mortgage notes, or any
other obligation due the United States, and shall apply the amount
so withheld to the satisfaction of such debt.
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SEC. 610. [46 App. U.S.C. 1180] An operating-differential sub-
sidy shall not be paid under authority of this title on account of the
operation of any vessel which does not meet the following require-
ments: (1) The vessel shall be of steel or other acceptable metal,
shall be propelled by steam or motor, shall be as nearly fireproof
as practicable, shall be built in a domestic yard or shall have been
documented under the laws of the United States not later than
February 1, 1928, or actually ordered and under construction for
the account of citizens of the United States prior to such date, and
shall be documented under the laws of the United States, during
the entire life of the subsidy contract; and (2) if the vessel shall be
constructed after the passage of this Act it shall be either a vessel
constructed according to plans and specifications approved by the
Secretary of Transportation and the Secretary of the Navy, with
particular reference to economical conversion into an auxiliary
naval vessel, or a vessel approved by the Secretary of Transpor-
tation and the Navy Department as otherwise useful to the United
States in time of national emergency.

SEC. 611. [46 App. U.S.C. 1181] (a) The contractor, upon com-
pliance with the provisions of this section, may transfer to foreign
registry the vessels covered by any operating-differential subsidy
contract held by him, in the event that the United States defaults
upon such contract or cancels it without just cause. Any contractor
desiring to transfer any such vessel to foreign registry upon such
default or cancellation shall file an application in writing with the
Secretary of Transportation setting forth its contention with re-
spect to the lack of just cause or lawful grounds for such default
or cancellation. The Secretary of Transportation shall afford the
contractor an opportunity for a hearing within twenty days after
such contractor files written application therefor, and after the tes-
timony, if any, in such hearing has been reduced to writing and
filed with the Secretary of Transportation, he shall, within a rea-
sonable time, grant or deny the application by order.

(b) If any such application is denied, the contractor may obtain
a review of the order of denial in the United States Court of Ap-
peals for the District of Columbia, by filing in such court, within
twenty days after the entry of such order, a written petition pray-
ing that the order of the Secretary of Transportation be set aside.
A copy of such petition shall be forthwith transmitted by the clerk
of the court to the Secretary of Transportation or any officer des-
ignated by him for that purpose, and thereupon the Secretary of
Transportation shall file in the court, the record upon which the
order complained of was entered as provided in section 2112 of title
28, United States Code. Upon the filing of such petition such court
shall have exclusive jurisdiction to determine whether such can-
cellation or default was without just cause, and to affirm or set
aside such order. The judgment and decree of the court affirming
or setting aside any such order of the Secretary of Transportation
shall be final.

(c) No transfer of vessels to foreign registry under this section
shall become effective until any indebtedness to the Government or
to any citizen of the United States, secured by such vessels, has
been paid or discharged, and until after the expiration of ninety
days from the date of final determination of the application or the
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appeal, if any. Within such ninety-day period the Secretary of
Transportation may (1) with the consent of the contractor purchase
the vessels at cost to the contractor plus cost of capital improve-
ments thereon, less 4 per centum annual depreciation upon such
vessel, and the actual depreciated costs of capital improvements
thereon, or (2) reinstate the contract and adjust or settle the de-
fault found by the Secretary of Transportation or the court to exist.

[Section 612 repealed by section 307(7) of Public Law 101-225.]

SEC. 613. [46 App. U.S.C. 1183] (a) In this section, “passenger
vessel” means a vessel which (1) is of not less than ten thousand
gross tons, and (2) has accommodations for not less than one hun-
dred passengers.

(b) If the Secretary of Transportation finds that the operation
of any passenger vessel with respect to which a contract for the
payment of an operating-differential subsidy has been entered into
under section 603 of this title effective before January 2, 1960, is
not required for all of each year, in order to furnish adequate serv-
ice on the service, route, or line covered by such contract, he may
amend such contract to agree to pay an operating differential sub-
sidy for operation of the vessel (1) on such service, route, or line
for some part or no part of each year, and (2) on cruises for all or
part of each year if such specific cruise is approved by the Sec-
retary of Transportation under subsection (e) of this section: Pro-
vided, however, That no such vessel may cruise for more than
seven months of each year to ports which are regularly served by
another United States-flag passenger vessel pursuant to an oper-
ating-differential subsidy contract.

(¢) The Secretary of Transportation may authorize passenger
vessels under operating-differential subsidy contracts to provide do-
mestic service between specified ports while the vessels are on voy-
ages in an essential service in the foreign commerce of the United
States without reduction of operating-differential subsidy and the
partial payback of construction-differential subsidy for operating in
the domestic trades, if he finds that such domestic service will not
result in a substantial deviation from the service, route, or line for
which operating-differential subsidy is paid and will not adversely
affect service on such service, route, or line.

(d) When a vessel is being operated on cruises or has been
authorized under this section to provide domestic passenger serv-
ices while on voyages in an essential service in foreign commerce
of the United States—

(1) except as provided in subdivision (4) of this subsection,
it shall carry no mail unless required by law, or cargo except
passengers’ luggage, except between those ports between which
it may carry mail and cargo on its regular service assigned by
contract;

(2) it may not carry one-way passengers between those
ports served by another United States carrier on its regular
service assigned by contract, without the consent of such car-
rier, except between those ports between which it may carry
one-way passengers on its own regular service assigned by con-
tract;



al MERCHANT MARINE ACT, 1936 Sec. 614

(3) it shall stop at other domestic ports only for the same
time and the same purpose as is permitted with respect to a
foreign-flag vessel which is carrying passengers who embarked
at a domestic port, except that a cruise may end at a different
port or coast from that where it began and may embark or dis-
embark passengers at other domestic ports, either when not in-
volving transportation in the domestic offshore trade in com-
petition with a United States-flag passenger vessel offering
berth service therein, or, if involving such transportation, with
the consent of such carrier: Provided, however, That nothing
herein shall be construed to repeal or modify section 805(a) of
this Act.

(4) Any other provisions of the Merchant Marine Act, 1936,
or of the Shipping Act, 1916, to the contrary notwithstanding,
with the approval of the Secretary of Transportation, it may
carry cargo and mail between ports to the extent such carriage
is not in direct competition with a carrier offering United
States-flag berth service between those ports, or, if such car-
riage is in direct competition with one or more carriers offering
United States flag berth service between such ports, with the
consent of the next scheduled United States-flag carrier, which
consent shall not be unreasonably withheld in the judgment of
the Maritime Administrator.

Section 605(c) of this Act shall not apply to cruises authorized
under this section. Notwithstanding the applicable provisions of
section 605(a) and section 506 of this Act requiring the reduction
of operating differential subsidy and the partial payback of con-
struction differential subsidy for operating in the domestic trades,
such reduction of operating subsidy and partial payback of con-
struction subsidy under sections 605(a) and 506, respectively, shall
not apply to cruises or domestic services authorized under this sec-
tion.

(e) Upon the application of any operator for approval of a spe-
cific cruise, the Secretary of Transportation, after notice to all other
American flag operators who may be affected and after affording all
such operators an opportunity to submit written data, views or
arguments, with or without opportunity to present the same orally
in any manner, and after consideration of all relevant matter pre-
sented, shall approve the proposed cruise, if he determines that the
proposed cruise will not substantially adversely affect an existing
operator’s service performed with passenger vessels of United
States registry. Such approval shall not be given more than two
years in advance of the beginning of the cruise.

SEC. 614. [46 App. U.S.C. 1184] (a) Any operator receiving
operating differential subsidy funds may elect, for all or a portion
of its ships, to suspend its operating differential subsidy contract
with all attendant statutory and contractual restrictions, except as
to those pertaining to the domestic intercoastal or coastwise serv-
ic?, infs:luding any agreement providing for the replacement of ves-
sels, if—

(1) the vessel is less than ten years of age;

(2) the suspension period is not less than twelve months;

(3) the operator’s financial condition is maintained at a
level acceptable to the Secretary of Commerce; and
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(4) the owner agrees to pay to the Secretary, upon such
terms and conditions as he may prescribe, an amount which
bears the same proportion to the construction differential sub-
sidy paid by the Secretary as the portion of the suspension pe-
riod during which the vessel is operated in any preference
trade from which a subsidized vessel would otherwise be ex-
cluded by law or contract bears to the entire economic life of
the vessel.

(b) Any operator making an election under this section is enti-
tled to full reinstatement of the suspended contract on request. The
Secretary of Commerce may prescribe rules and regulations con-
sistent with the purpose of this section.

SEC. 615. [46 App. U.S.C. 1185] (a) The Secretary of Com-
merce may, until September 30, 1983, authorize an operator receiv-
ing or applying for operating differential subsidy under this title to
construct, reconstruct, or acquire its vessels of over five thousand
deadweight tons in a foreign shipyard if the Secretary finds and
certifies in writing that such operator’s application for construction
differential subsidy cannot be approved due to the unavailability of
funds in the construction differential subsidy account. Vessels con-
structed, reconstructed, or modified pursuant to this section shall
be deemed to have been United States built for the purposes of this
title, section 901(b) of this Act, and section 5(7) of the Port and
Tanker Safety Act of 1978 (46 U.S.C. 391(a)(7)): Provided, That the
provisions of section 607 of this Act shall not apply to vessels con-
structed, reconstructed, modified, or acquired pursuant to this sec-
tion.

(b) The provisions of this section shall be effective for fiscal
year 1983 only if the President in his annual budget message for
that year requests at least $100,000,000 in construction differential
subsidy or proposes an alternate program that would create equiva-
lent merchant shipbuilding activity in privately owned United
States shipyards and the Secretary reports to Congress on the ef-
fect such action will have on the shipyard mobilization base at
least thirty days prior to making the certification referred to in
subsection (a).

SEC. 616. [46 App. U.S.C. 1185a] (a) After the date of enact-
ment of the Maritime Security Act of 1996, the Secretary of Trans-
portation shall not enter into any new contract for operating-dif-
ferential subsidy under this subtitle.

(b) Notwithstanding any other provision of this Act, any oper-
ating-differential subsidy contract in effect under this title on the
day before the date of enactment of the Maritime Security Act of
1996 shall continue in effect and terminate as set forth in the con-
tract, unless voluntarily terminated at an earlier date by the par-
ties (other than the United States Government) to the contract.

(c) The essential service requirements of section! 601(a) and
603(b), and the provisions of sections 605(c) and 809(a), shall not
apply to the operating-differential subsidy program under this sub-
title effective upon the earlier of—

(1) the date that a payment is made, under the Maritime
Security Program established by subtitle B to a contractor

1So0 in original. Probably should be “sections”.
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under that subtitle who is not party to an operating-differen-

tial subsidy contract under this subtitle, with the Secretary to

cause notice of the date of such payment to be published in the

Federal Register as soon as possible; or

(2) with respect to a particular contractor under the oper-
ating-differential subsidy program, the date that contractor en-
ters into a contract with the Secretary under the Maritime
Security Program established by subtitle B.

(d)(1) Notwithstanding any other provision of law, a vessel may
be transferred and registered under an effective United States-con-
trolled foreign flag if—

(A) the operator of the vessel receives an operating-dif-
ferential subsidy pursuant to a contract under this subtitle
which is in force on October 1, 1994, and the Secretary ap-
prloves the replacement of such vessel with a comparable ves-
sel, or

(B) the vessel is covered by an operating agreement under
subtitle B, and the Secretary approves the replacement of such
vessel with a comparable vessel for inclusion in the Maritime
Security Fleet established under subtitle B.

(2) Any such vessel may be requisitioned by the Secretary of
Transportation pursuant to section 902.

Subtitle B—Maritime Security Fleet Program
ESTABLISHMENT OF FLEET

SEC. 651. [46 App. U.S.C. 1187] (a) IN GENERAL.—The Sec-
retary of Transportation shall establish a fleet of active, militarily
useful, privately-owned vessels to meet national defense and other
security requirements and maintain a United States presence in
international commercial shipping. The Fleet shall consist of pri-
vately owned, United States-flag vessels for which there are in ef-
fect operating agreements under this subtitle, and shall be known
as the Maritime Security Fleet.

(b) VESSEL ELIGIBILITY.—A vessel is eligible to be included in
the Fleet if the vessel is self-propelled and—

(1)(A) is operated by a person as an ocean common carrier;
(B) whether in commercial service, on charter to the

Department of Defense, or in other employment, is either—

(i) a roll-on/roll-off vessel with a carrying capacity of
at least 80,000 square feet or 500 twenty-foot equivalent
units; or

(i1) a lighter aboard ship vessel with a barge capacity
of at least 75 barges; or
(C) any other type of vessel that is determined by the Sec-

retary to be suitable for use by the United States for national

defense or military purposes in time of war or national emer-
gency;
(2)(A)(1) is a United States-documented vessel; and
(i1) on the date an operating agreement covering the vessel
is entered into under this subtitle, 1s—
(I) a LASH vessel that is 25 years of age or less; or
(IT) any other type of vessel that is 15 years of age or
less;
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except that the Secretary of Transportation may waive the ap-
plication of clause (ii) if the Secretary, in consultation with the
Secretary of Defense, determines that the waiver is in the na-
tional interest; or

(B) it is not a United States-documented vessel, but the
owner of the vessel has demonstrated an intent to have the
vessel documented under chapter 121 of title 46, United States
Code, if it is included in the Fleet, and the vessel will be less
than 10 years of age on the date of that documentation;

(3) the Secretary of Transportation determines that the
vessel is necessary to maintain a United States presence in
international commercial shipping or, after consultation with
the Secretary of Defense, determines that the vessel is mili-
tarily useful for meeting the sealift needs of the United States
with respect to national emergencies; and

(4) at the time an operating agreement for the vessel is en-
tered into under this subtitle, the vessel will be eligible for doc-
umentation under chapter 121 of title 46, United States Code.

OPERATING AGREEMENTS

SEC. 652. [46 App. U.S.C. 1187al] (a) IN GENERAL.—The Sec-
retary of Transportation shall require, as a condition of including
any vessel in the Fleet, that the owner or operator of the vessel
enter into an operating agreement with the Secretary under this
section. Notwithstanding subsection (g), the Secretary may enter
into an operating agreement for, among other vessels that are eligi-
ble to be included in the Fleet, any vessel which continues to oper-
ate under an operating-differential subsidy contract under subtitle
A or which is under charter to the Department of Defense.

(b) REQUIREMENTS FOR OPERATION.—An operating agreement
under this section shall require that, during the period a vessel is
operating under the agreement—

(1) the vessel—

(A) shall be operated exclusively in the foreign trade
or in mixed foreign and domestic trade allowed under a
registry endorsement issued under section 12105 of title
46, United States Code, and

(B) shall not otherwise be operated in the coastwise
trade; and
(2) the vessel shall be documented under chapter 121 of

title 46, United States Code.

(c) REGULATORY RELIEF.—A contractor of a vessel included in
an operating agreement under this subtitle may operate the vessel
in the foreign commerce of the United States without restriction,
and shall not be subject to any requirement under section 801, 808,
809, or 810. Participation in the program established by this sub-
title shall not subject a contractor to section 805 or to any provision
of subtitle A. The restrictions of section 901(b)(1) of this Act con-
cerning the building, rebuilding, or documentation of a vessel in a
foreign country shall not apply to a vessel for any day the operator
of that vessel is receiving payments under an operating agreement
under this subtitle.

(d) EFFECTIVENESS AND ANNUAL PAYMENT REQUIREMENTS OF
OPERATING AGREEMENTS.—
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(1) EFFECTIVENESS.—The Secretary of Transportation may
enter into an operating agreement under this subtitle for fiscal
year 1996. The agreement shall be effective only for 1 fiscal
year, but shall be renewable, subject to the availability of
appropriations, for each subsequent fiscal year through the end
of fiscal year 2005.

(2) ANNUAL PAYMENT.—An operating agreement under this
subtitle shall require, subject to the availability of appropria-
tions and the other provisions of this section, that the Sec-
retary of Transportation pay each fiscal year to the contractor,
for each vessel that is covered by the operating agreement, an
amount equal to $2,300,000 for fiscal year 1996 and $2,100,000
for each fiscal year thereafter in which the agreement is in ef-
fect. The amount shall be paid in equal monthly installments
at the end of each month. The amount shall not be reduced ex-
cept as provided by this section.

(e) CERTIFICATION REQUIRED FOR PAYMENT.—As a condition of
receiving payment under this section for a fiscal year for a vessel,
the contractor for the vessel shall certify, in accordance with regu-
lations issued by the Secretary of Transportation, that the vessel
has been and will be operated in accordance with subsection (b)(1)
for at least 320 days in the fiscal year. Days during which the ves-
sel is drydocked, surveyed, inspected, or repaired shall be consid-
ered days of operation for purposes of this subsection.

(f) OPERATING AGREEMENT IS OBLIGATION OF UNITED STATES
GOVERNMENT.—An operating agreement under this subtitle con-
stitutes a contractual obligation of the United States Government
to pay the amounts provided for in the agreement to the extent of
actual appropriations.

(g) LIMITATIONS.—The Secretary of Transportation shall not
make any payment under this subtitle for a vessel with respect to
any days for which the vessel is—

(1) subject to an operating-differential subsidy contract
under subtitle A or under a charter to the United States Gov-
ernment, other than a charter pursuant to section 653;

(2) not operated or maintained in accordance with an oper-
ating agreement under this subtitle; or

(3) more than 25 years of age, except that the Secretary
may make such payments for a LASH vessel for any day for
which the vessel is more than 25 years of age if that vessel—

(A) is modernized after January 1, 1994,
(B) is modernized before it is 25 years of age, and
(C) is not more than 30 years of age.

(h) PAYMENTS.—With respect to payments under this subtitle
for a vessel covered by an operating agreement, the Secretary of
Transportation—

(1) except as provided in paragraph (2), shall not reduce
any payment for the operation of a vessel to carry military or
other preference cargoes under section 2631 of title 10, United
States Code, the Act of March 26, 1934 (46 App. U.S.C. 1241
1), section 901(a), 901(b), or 901b of this Act, or any other
cargo preference law of the United States;

(2) shall not make any payment for any day that a vessel
is engaged in transporting more than 7,500 tons of civilian
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bulk preference cargoes pursuant to section 901(a), 901(b), or

901b that is bulk cargo; and

(3) shall make a pro rata reduction in payment for each
day less than 320 in a fiscal year that a vessel covered by an
operating agreement is not operated in accordance with sub-
section (b)(1), with days during which the vessel is drydocked
or undergoing survey, inspection, or repair considered to be
days on which the vessel is operated.

(1) PRIORITY FOR AWARDING AGREEMENTS.—Subject to the
availability of appropriations, the Secretary shall enter into oper-
ating agreements according to the following priority:

(1) VESSELS OWNED BY CITIZENS.—

(A) PriorITY.—First, for any vessel that is—

(i) owned and operated by persons who are citi-
zens of the United States under section 2 of the Ship-
ping Act, 1916; or

(i1) less than 10 years of age and owned and oper-
ated by a corporation that is—

(I) eligible to document a vessel under chapter
121 of title 46, United States Code; and

(IT) affiliated with a corporation operating or
managing for the Secretary of Defense other ves-
sels documented under that chapter, or chartering
other vessels to the Secretary of Defense.

(B) LIMITATION ON NUMBER OF OPERATING AGREE-
MENTS.—The total number of operating agreements that
may be entered into by a person under the priority in sub-
paragraph (A)—

(i) for vessels described in subparagraph (A)G),
may not exceed the sum of—

(I) the number of United States-documented
vessels the person operated in the foreign com-
merce of the United States (except mixed coast-
wise and foreign commerce) on May 17, 1995; and

(IT) the number of United States-documented
vessels the person chartered to the Secretary of
Defense on that date; and
(i) for vessels described in subparagraph (A)(ii),

may not exceed 5 vessels.

(C) TREATMENT OF RELATED PARTIES.—For purposes of
subparagraph (B), a related party with respect to a person
shall be treated as the person.

(2) OTHER VESSELS OWNED BY CITIZENS AND GOVERNMENT
CONTRACTORS.—To the extent that amounts are available after
applying paragraph (1), any vessel that is owned and operated
by a person who is—

(A) a citizen of the United States under section 2 of
the Shipping Act, 1916, that has not been awarded an
operating agreement under the priority established under
paragraph (1); or

(B)@4) eligible to document a vessel under chapter 121
of title 46, United States Code; and

(i1) affiliated with a corporation operating or managing
other United States-documented vessels for the Secretary
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of Defense or chartering other vessels to the Secretary of

Defense.

(3) OTHER VESSELS.—To the extent that amounts are avail-
able ?fter applying paragraphs (1) and (2), any other eligible
vessel.

(j) TRANSFER OF OPERATING AGREEMENTS.—A contractor under
an operating agreement may transfer the agreement (including all
rights and obligations under the agreement) to any person eligible
to enter into that operating agreement under this subtitle after
notification of the Secretary in accordance with regulations pre-
scribed by the Secretary, unless the transfer is disapproved by the
Secretary within 90 days after the date of that notification. A per-
son to whom an operating agreement is transferred may receive
payments from the Secretary under the agreement only if each ves-
sel to be covered by the agreement after the transfer is an eligible
vessel under section 651(b).

(k) REVERSION OF UNUSED AUTHORITY.—The obligation of the
Secretary to make payments under an operating agreement under
this subtitle shall terminate with respect to a vessel if the con-
tractor fails to engage in operation of the vessel for which such
payment is required—

(1) within one year after the effective date of the operating
agreement, in the case of a vessel in existence on the effective
date of the agreement, or

(2) within 30 months after the effective date of the oper-
ating agreement, in the case of a vessel to be constructed after
that effective date.

(1) PROCEDURE FOR CONSIDERING APPLICATION; KEFFECTIVE
DATE FOR CERTAIN VESSELS.—

(1) PROCEDURES.—No later than 30 days after the date of
the enactment of the Maritime Security Act of 1996, the Sec-
retary shall accept applications for enrollment of vessels in the
Fleet, and within 90 days after receipt of an application for
enrollment of a vessel in the Fleet, the Secretary shall enter
into an operating agreement with the applicant or provide in
writing the reason for denial of that application.

(2) EFFECTIVE DATE.—Unless an earlier date is requested
by the applicant, the effective date for an operating agreement
with respect to a vessel which is, on the date of entry into an
operating agreement, either subject to a contract under subtitle
A or on charter to the United States Government, other than
a charter under section 653, shall be the expiration or termi-
nation date of the contract under subtitle A or of the Govern-
ment charter covering the vessel, respectively, or any earlier
date the vessel is withdrawn from that contract or charter.

(m) EARLY TERMINATION.—AnN operating agreement under this
subtitle shall terminate on a date specified by the contractor if the
contractor notifies the Secretary, by not later than 60 days before
the effective date of the termination, that the contractor intends to
terminate the agreement. Vessels covered by an operating agree-
ment terminated under this subsection shall remain documented
under chapter 121 of title 46, United States Code, until the date
the operating agreement would have terminated according to its
terms. A contractor who terminates an operating agreement pursu-
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ant to this subsection shall continue to be bound by the provisions
of section 653 until the date the operating agreement would have
terminated according to its terms. All terms and conditions of an
Emergency Preparedness Agreement entered into under section
653 shall remain in effect until the date the operating agreement
would have terminated according to its terms, except that the
terms of such Emergency Preparedness Agreement may be modi-
fied by the mutual consent of the contractor and the Secretary of
Transportation and the Secretary of Defense.

(n) NONRENEWAL FOR LACK OF FUNDS.—If, by the first day of
a fiscal year, sufficient funds have not been appropriated under the
authority provided by section 655 for that fiscal year, the Secretary
of Transportation shall notify the Congress that operating agree-
ments authorized under this subtitle for which sufficient funds are
not available will not be renewed for that fiscal year if sufficient
funds are not appropriated by the 60th day of that fiscal year. If
funds are not appropriated under the authority provided by section
655 for any fiscal year by the 60th day of that fiscal year, then
each vessel covered by an operating agreement under this subtitle
for which funds are not available is thereby released from any fur-
ther obligation under the operating agreement, and the vessel
owner or operator may transfer and register such vessel under a
foreign registry deemed acceptable by the Secretary of Transpor-
tation, notwithstanding any other provision of law. If section 902
is applicable to such vessel after registration of the vessel under
such a registry, the vessel is available to be requisitioned by the
Secretary of Transportation pursuant to section 902.

(0) AWARD OF OPERATING AGREEMENTS.—

(1) IN GENERAL.—The Secretary of Transportation, subject
to paragraph (4), shall award operating agreements within
each priority under subsection (i) (1), (2), and (3) under regula-
tions prescribed by the Secretary.

(2) NUMBER OF AGREEMENTS AWARDED.—Regulations
under paragraph (1) shall provide that if appropriated amounts
are not sufficient for operating agreements for all vessels
within a priority under subsection (i) (1), (2), or (3), the Sec-
retary shall award to each person submitting a request a num-
ber of operating agreements that bears approximately the
same ratio to the total number of vessels in the priority, as the
amount of appropriations available for operating agreements
for vessels in the priority bears to the amount of appropria-
tions necessary for operating agreements for all vessels in the
priority.

(3) TREATMENT OF RELATED PARTIES.—For purposes of
paragraph (2), a related party with respect to a person shall
be treated as the person.

(4) PREFERENCE FOR UNITED STATES-BUILT VESSELS.—In
awarding operating agreements for vessels within a priority
under subsection (i) (1), (2), or (3), the Secretary shall give
preference to a vessel that was constructed in the United
States, to the extent such preference is consistent with estab-
lishment of a fleet described in the first sentence of section
651(a) (taking into account the age of the vessel, the nature of
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service provided by the vessel, and the commercial viability of

the vessel).

(p) NoTICE TO UNITED STATES SHIPBUILDERS REQUIRED.—The
Secretary shall include in any operating agreement under this sub-
title a requirement that the contractor under the agreement shall,
by not later than 30 days after soliciting any bid or offer for the
construction of any vessel in a foreign shipyard and before entering
into a contract for construction of a vessel in a foreign shipyard,
provide notice of the intent of the contractor to enter into such a
contract to each shipyard in the United States that is capable of
constructing the vessel.

NATIONAL SECURITY REQUIREMENTS

SEc. 653. [46 App. U.S.C. 1187b] (a) EMERGENCY PREPARED-
NESS AGREEMENT.—

(1) REQUIREMENT TO ENTER AGREEMENT.—The Secretary of
Transportation shall establish an Emergency Preparedness
Program under this section that is approved by the Secretary
of Defense. Under the program, the Secretary of Transpor-
tation shall include in each operating agreement under this
subtitle a requirement that the contractor enter into an Emer-
gency Preparedness Agreement under this section with the
Secretary. The Secretary shall negotiate and enter into an
Emergency Preparedness Agreement with each contractor as
promptly as practicable after the contractor has entered into
an operating agreement under this subtitle.

(2) TERMS OF AGREEMENT.—An Emergency Preparedness
Agreement under this section shall require that upon a request
by the Secretary of Defense during time of war or national
emergency, or whenever determined by the Secretary of De-
fense to be necessary for national security (including any nat-
ural disaster, international peace operation, or contingency
operation (as that term is defined in section 101 of title 10,
United States Code)), a contractor for a vessel covered by an
operating agreement under this subtitle shall make available
commercial transportation resources (including services). The
basic terms of the Emergency Preparedness Agreements shall
be established pursuant to consultations among the Secretary,
the Secretary of Defense, and Maritime Security Program con-
tractors. In any Emergency Preparedness Agreement, the Sec-
retary and a contractor may agree to additional or modifying
terms appropriate to the contractor’s circumstances if those
terms have been approved by the Secretary of Defense.

(3) PARTICIPATION AFTER EXPIRATION OF OPERATING AGREE-
MENT.—Except as provided by section 652(m), the Secretary
may not require, through an Emergency Preparedness Agree-
ment or operating agreement, that a contractor continue to
participate in an Emergency Preparedness Agreement when
the operating agreement with the contractor has expired ac-
cording to its terms or is otherwise no longer in effect. After
expiration of an Emergency Preparedness Agreement, a con-
tractor may volunteer to continue to participate in such an
agreement.
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(b) RESOURCES MADE AVAILABLE.—The commercial transpor-
tation resources to be made available under an Emergency Pre-
paredness Agreement shall include vessels or capacity in vessels,
intermodal systems and equipment, terminal facilities, intermodal
and management services, and other related services, or any
agreed portion of such nonvessel resources for activation as the
Secretary may determine to be necessary, seeking to minimize dis-
ruption of the contractor’s service to commercial shippers.

(c) COMPENSATION.—

(1) IN GENERAL.—The Secretary of Transportation shall
provide in each Emergency Preparedness Agreement for fair
and reasonable compensation for all commercial transportation
resources provided pursuant to this section.

(2) SPECIFIC REQUIREMENTS.—Compensation under this
subsection—

(A) shall not be less than the contractor’s commercial
market charges for like transportation resources;

(B) shall include all the contractor’s costs associated
with provision and use of the contractor’s commercial re-
sources to meet emergency requirements;

(C) in the case of a charter of an entire vessel, shall
be fair and reasonable;

(D) shall be in addition to and shall not in any way
reflect amounts payable under section 652; and

(E) shall be provided from the time that a vessel or re-
source is diverted from commercial service until the time
that it reenters commercial service.

(3) APPROVAL OF AMOUNT BY SECRETARY OF DEFENSE.—No
compensation may be provided for a vessel under this sub-
section unless the amount of the compensation is approved by
the Secretary of Defense.

(d) TEMPORARY REPLACEMENT VESSELS.—Notwithstanding any
other provision of this subtitle or of other law to the contrary—

(1) a contractor or other person that commits to make
available a vessel or vessel capacity under the Emergency Pre-
paredness Program or another primary sealift readiness pro-
gram approved by the Secretary of Defense may, during the
activation of that vessel or capacity under that program, oper-
ate or employ in foreign commerce a foreign-flag vessel or for-
eign-flag vessel capacity as a temporary replacement for the
activated vessel or capacity; and

(2) such replacement vessel or vessel capacity shall be eli-
gible during the replacement period to transport preference
cargoes subject to section 2631 of title 10, United States Code,
the Act of March 26, 1934 [46 App. U.S.C. 1241-1), and sec-
tions 901(a), 901(b), and 901b of this Act to the same extent
as the eligibility of the vessel or vessel capacity replaced.

(e) REDELIVERY AND LIABILITY OF UNITED STATES FOR DAM-
AGES.—

(1) IN GENERAL.—AIl commercial transportation resources
activated under an Emergency Preparedness Agreement shall,
upon termination of the period of activation, be redelivered to
the contractor in the same good order and condition as when
received, less ordinary wear and tear, or the Government shall
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fully compensate the contractor for any necessary repair or
replacement.

(2) LIMITATION ON LIABILITY OF UNITED STATES.—Except as
may be expressly agreed to in an Emergency Preparedness
Agreement, or as otherwise provided by law, the Government
shall not be liable for disruption of a contractor’s commercial
business or other consequential damages to a contractor aris-
ing from activation of commercial transportation resources
under an Emergency Preparedness Agreement.

(3) LIMITATION ON APPLICATION OF OTHER REQUIRE-
MENTS.—Sections 902 and 909 of this Act shall not apply to a
vessel while it is covered by an Emergency Preparedness
Agreement under this subtitle. Any Emergency Preparedness
Agreement entered into by a contractor shall supersede any
other agreement between that contractor and the Government
for vessel availability in time of war or national emergency.

DEFINITIONS

SEC. 654. [46 App. U.S.C. 1187c] In this subtitle:

(1) BULK CARGO.—The term “bulk cargo” means cargo that
is loaded and carried in bulk without mark or count.

(2) CONTRACTOR.—The term “contractor” means an owner
or operator of a vessel that enters into an operating agreement
for the vessel with the Secretary of Transportation under sec-
tion 652.

(3) OCEAN COMMON CARRIER.—The term “ocean common
carrier” means a person holding itself out to the general public
to operate vessels to provide transportation by water of pas-
sengers or cargo between the United States and a foreign coun-
try for compensation, that—

(A) assumes responsibility for the transportation from
the port or point of receipt to the port or point of destina-
tion, and

(B) utilizes, for all or part of that transportation, a
vessel operating on the high seas or the Great Lakes be-
tween a port in the United States and a port in a foreign
country, except that the term does not include a common
carrier engaged in ocean transportation by ferry boat,
ocean tramp, or chemical parcel-tanker. As used in this
paragraph, “chemical parcel-tanker” means a vessel whose
cargo-carrying capability consists of individual cargo tanks
for bulk chemicals that are a permanent part of the vessel,
that have segregation capability with piping systems to
permit simultaneous carriage of several bulk chemical car-
goes with minimum risk of cross-contamination, and that
has a valid certificate of fitness under the International
Maritime Organization Code for the Construction and
Eqillipment of Ships Carrying Dangerous Chemicals in
Bu
(4) FLEET.—The term “Fleet” means the Maritime Security

Fleet established pursuant to section 651(a).

(5) LASH VESSEL.—The term “LASH vessel” means a

lighter aboard ship vessel.
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(6) UNITED STATES-DOCUMENTED VESSEL.—The term
“United States-documented vessel” means a vessel documented
under chapter 121 of title 46, United States Code.

AUTHORIZATION OF APPROPRIATIONS

SEC. 655. [46 App. U.S.C. 1187d] There are authorized to be
appropriated for operating agreements under this subtitle, to re-
main available until expended, $100,000,000 for fiscal year 1996
and such sums as may be necessary, not to exceed $100,000,000,
for each fiscal year thereafter through fiscal year 2005.

NONCONTIGUOUS DOMESTIC TRADES

SEC. 656. [46 App. U.S.C. 1187¢] (a)(1) Except as otherwise
provided in this section, no contractor or related party shall receive
payments pursuant to this subtitle during a period when it partici-
pates in a noncontiguous domestic trade, except upon written per-
mission of the Secretary of Transportation. Such written permis-
sion shall also be required for any material change in the number
or frequency of sailings, the capacity offered, or the domestic ports
called by a contractor or related party in a noncontiguous domestic
trade. The Secretary may grant such written permission pursuant
to written application of such contractor or related party unless the
Secretary finds that—

(A) existing service in that trade is adequate; or

(B) the service sought to be provided by the contractor or
related party—

(i) would result in unfair competition to any other per-
son operating vessels in such noncontiguous domestic
trade, or
A (i1) would be contrary to the objects and policy of this

ct.

(2) For purposes of this subsection, “written permission of the
Secretary” means permission which states the capacity offered, the
number and frequency of sailings, and the domestic ports called,
and which is granted following—

(A) written application containing the information required
by paragraph (e)(1)! by a person seeking such written permis-
sion, notice of which application shall be published in the Fed-
eral Register within 15 days of filing of such application with
the Secretary;

(B) holding of a hearing on the application under section
554 of title 5, United States Code, in which every person, firm
or corporation having any interest in the application shall be
permitted to intervene and be heard; and

(C) final decision on the application by the Secretary
within 120 days following conclusion of such hearing.

(b)(1) Subsection (a) shall not apply in any way to provision by
a contractor of service within the level of service provided by that
contractor as of the date established by subsection (c) or to provi-
sion of service permitted by subsection (d).

(2) Subsection (a) shall not apply to operation by a contractor
of a self-propelled tank vessel in a noncontiguous domestic trade,

1So0 in original. Probably should read “subsection (e)(1)”.
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or to ownership by a contractor of an interest in a self-propelled
tank vessel that operates in a noncontiguous domestic trade.

(c) The date referred to in subsection (b) shall be August 9,
1995: Provided however, That with respect to tug and barge service
to Alaska the date referred to in subsection (b) shall be July 1,
1992.

(d) A contractor may provide service in a trade in addition to
the level of service provided as of the applicable date established
by subsection (c) in proportion to the annual increase in real gross
product of the noncontiguous State or Commonwealth served since
the applicable date established by subsection (c).

(e)(1) A person applying for award of an agreement under this
subtitle shall include with the application a description of the level
of service provided by that person in each noncontiguous domestic
trade served as of the date applicable under subsection (c). The ap-
plication also shall include, for each such noncontiguous domestic
trade: a list of vessels operated by that person in such trade, their
container carrying capacity expressed in twenty-foot equivalent
units (TEUs) or other carrying capacity, the itinerary for each such
vessel, and such other information as the Secretary may require by
regulation. Such description and information shall be made avail-
able to the public. Within 15 days of the date of an application for
an agreement by a person seeking to provide service pursuant to
subsections (b) and (c) of this section, the Secretary shall cause to
be published in the Federal Register notice of such description,
along with a request for public comment thereon. Comments on
such description shall be submitted to the Secretary within 30 days
of publication in the Federal Register. Within 15 days after receipt
of comments, the Secretary shall issue a determination in writing
either accepting, in whole or part, or rejecting use of the applicant’s
description to establish the level of service provided as of the date
applicable under subsection (c¢): Provided, That notwithstanding the
provisions of this subsection, processing of the application for an
award of an agreement shall not be suspended or delayed during
the time in which comments may be submitted with respect to the
determination or during the time prior to issuance by the Secretary
of the required determination: Provided further, That if the Sec-
retary does not make the determination required by this paragraph
within the time provided by this paragraph, the description of the
level of service provided by the applicant shall be deemed to be the
level of service provided as of the applicable date until such time
as the Secretary makes the determination.

(2) No contractor shall implement the authority granted in
subsection (d) of this section except as follows:

(A) An application shall be filed with the Secretary which

shall state the increase in capacity sought to be offered, a

description of the means by which such additional capacity

would be provided, the basis for applicant’s position that such
increase in capacity would be in proportion to or less than the
increase in real gross product of the relevant noncontiguous

State or Commonwealth since the applicable date established

by subsection (c), and such information as the Secretary may

require so that the Secretary may accurately determine such
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increase in real gross product of the relevant noncontiguous

State or Commonwealth.

(B) Such increase in capacity sought by applicant and such
information shall be made available to the public.

(C) Within 15 days of the date of an application pursuant
to this paragraph the Secretary shall cause to be published in
the Federal Register notice of such application, along with a
request for public comment thereon.

(D) Comments on such application shall be submitted to
the Secretary within 30 days of publication in the Federal Reg-
ister.

(E) Within 15 days after receipt of comments, the Sec-
retary shall issue a determination in writing either accepting,
in whole or part, or rejecting, the increase in capacity sought
by the applicant as being in proportion to or less than the in-
crease in real gross product of the relevant noncontiguous
State or Commonwealth since the applicable date established
by subsection (c): Provided, That, notwithstanding the provi-
sions of this section, if the Secretary does not make the deter-
mination required by this paragraph within the time provided
by this paragraph, the increase in capacity sought by applicant
shall be permitted as being in proportion to or less than such
increase in real gross product until such time as the Secretary
makes the determination.

(f) With respect to provision by a contractor of service in a non-
contiguous domestic trade not authorized by this section, the Sec-
retary shall deny payments under the operating agreement with re-
spect to the period of provision of such service but shall deny pay-
ments only in part if the extent of provision of such unauthorized
service was de minimis or not material.

(g) Notwithstanding any other provision of this subtitle, the
Secretary may issue temporary permission for any United States
citizen, as that term is defined in section 2 of the Shipping Act,
1916, to provide service to a noncontiguous State or Common-
wealth upon the request of the Governor of such noncontiguous
State or Commonwealth, in circumstances where an Act of God, a
declaration of war or national emergency, or any other condition oc-
curs that prevents ocean transportation service to such noncontig-
uous State or Commonwealth from being provided by persons cur-
rently providing such service. Such temporary permission shall ex-
pire 90 days from date of grant, unless extended by the Secretary
upon written request of the Governor of such State or Common-
wealth.

(h) As used in this section:

(1) The term “level of service provided by a contractor” in
a trade as of a date means—

(A) with respect to service other than service described
in (B), the total annual capacity provided by the contractor
in that trade for the 12 calendar months preceding that
date: Provided, That, with respect to unscheduled, contract
carrier tug and barge service between points in Alaska
south of the Arctic Circle and points in the contiguous 48
States, the level of service provided by a contractor shall
include 100 percent of the capacity of the equipment dedi-
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cated to such service on the date specified in subsection (c)

and actually utilized in that service in the two-year period

preceding that date, excluding service to points between

Anchorage, Alaska and Whittier, Alaska, served by com-

mon carrier service unless such unscheduled service is

only for carriage of oil or pursuant to a contract with the

United States military: Provided further, That, with re-

spect to scheduled barge service between the contiguous 48

States and Puerto Rico, such total annual capacity shall be

deemed as such total annual capacity plus the annual ca-

pacity of two additional barges, each capable of carrying

185 trailers and 100 automobiles; and

(B) with respect to service provided by container ves-
sels, the overall capacity equal to the sum of—

(1) 100 percent of the capacity of vessels operated
by or for the contractor on that date, with the vessels’
configuration and frequency of sailing in effect on that
date, and which participate solely in that noncontig-
uous domestic trade; and

(i) 75 percent of the capacity of vessels operated
by or for the contractor on that date, with the vessels’
configuration and frequency of sailing in effect on that
date, and which participate in that noncontiguous do-
mestic trade and in another trade, provided that the
term does not include any restriction on frequency, or
number of sailings, or on ports called within such
overall capacity.

(2) The level of service set forth in paragraph (1) shall be
described with the specificity required by subsection (e)(1) and
shall be the level of service in a trade with respect to the appli-
cable date established by subsection (c) only if the service is
not abandoned thereafter, except for interruptions due to mili-
tarly contingency or other events beyond the contractor’s con-
trol.

(3) The term “participates in a noncontiguous domestic
trade” means directly or indirectly owns, charters, or operates
a vessel engaged in transportation of cargo between a point in
the contiguous 48 states and a point in Alaska, Hawaii, or
Puerto Rico, other than a point in Alaska north of the Arctic
Circle.

(4) The term “related party” means—

(A) a holding company, subsidiary, affiliate, or asso-
ciate of a contractor who is a party to an operating agree-
ment under this subtitle; and

(B) an officer, director, agent, or other executive of a
contractor or of a person referred to in subparagraph (A).

TITLE VII—PRIVATE CHARTER OPERATION

SEC. 701. [46 App. U.S.C. 11911 Whenever the Secretary of
Transportation shall find and determine, and such finding and
determination shall be approved by the President of the United
States, that the national policy declared in section 101 of this Act,
and the objectives set forth in section 210 of this Act, cannot be
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fully realized within a reasonable time, in whole or in part, under
the provisions of titles V and VI, the Secretary of Transportation
is hereby authorized and directed to complete its long-range pro-
gram previously adopted as hereinafter provided in this title.

SEC. 702. [46 App. U.S.C. 1192] The Secretary of Transpor-
tation is authorized to have constructed in shipyards in the conti-
nental United States, such new vessels as he shall determine may
be required to carry out the objects of this Act, and to have old ves-
sels reconditioned or remodeled in such yards: Provided, That if
satisfactory contracts for such new construction or reconstruction,
in accordance with the provisions of this Act, cannot be obtained
from private shipbuilders, the Secretary of Transportation is
authorized to have such vessels constructed, reconditioned, or
remodeled in United States navy yards. For the purposes of this
section, the term “continental United States” includes the States of
Alaska and Hawaii.

SEC. 703. [46 App. U.S.C. 1193] (a) No contract for the build-
ing of a new vessel, or for the reconditioning or reconstruction of
any other vessel, shall be made by the Secretary of Transportation
with any private shipbuilder, except after due advertisement and
upon sealed competitive bids.

(b) All contracts for the construction, reconditioning, or recon-
struction of a vessel or vessels by a private shipbuilder under au-
thority of this title shall be subject to all the provisions and
requirements prescribed in title V of this Act with respect to con-
tracts with a private shipbuilder for the construction of vessels
under authority of that title.

(c) All bids required by the Secretary of Transportation for the
construction, reconstruction, or reconditioning of vessels, and for
the chartering of the Secretary’s vessels hereinafter provided for,
shall be opened at the time, hour, and place stated in the adver-
tisement for bids, and all interested persons, including representa-
tives of the press, shall be permitted to attend, and the results of
such bidding shall be publicly announced.

SEC. 704. [46 App. U.S.C. 1194] All vessels transferred to or
otherwise acquired by the Department of Transportation in any
manner may be chartered or sold by the Secretary of Transpor-
tation pursuant to the further provisions of this Act.

SEC. 705. [46 App. U.S.C. 1195] As soon as practicable after
the passage of this Act, and continuing thereafter, the Secretary of
Transportation shall arrange for the employment of the Depart-
ment of Transportation’s vessels in steamship lines on such trade
routes, exclusively serving the foreign trade of the United States,
as the Secretary of Transportation shall determine are necessary
and essential for the development and maintenance of the com-
merce of the United States and the national defense: Provided,
That such needs are not being adequately served by existing
steamship lines privately owned and operated by citizens of the
United States and documented under the laws of the United
States. It shall be the policy of the Secretary of Transportation to
encourage private operation of each essential steamship line now
owned by the United States by selling such lines to citizens of the
United States in the manner provided in section 7 of the Merchant
Marine Act, 1920, and in strict accordance with the provisions of
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section 5 of said Act, or by demising his vessels on bare-boat char-
ter to citizens of the United States who shall agree to maintain
such line or lines in the manner hereinafter provided. No vessel
constructed under the provisions of this Act, as amended, shall be
sold by the Secretary of Transportation for operation in the foreign
trade for a sum less than the estimated foreign construction cost
exclusive of national defense features (determined as of the date
the construction contract therefore is executed) less depreciation
based on a twenty-five year life, nor shall any such vessel be sold
by the Secretary of Transportation for operation in the domestic
trade for a sum less than the cost of construction in the United
States exclusive of national defense features less depreciation
based on a twenty-five year life.

SEC. 706. [46 App. U.S.C. 1196] (a) The Secretary of Transpor-
tation shall not charter the Department of Transportation’s vessels
to private operators except upon competitive sealed bids submitted
in strict compliance with all the terms and conditions of a public
advertisement soliciting such bids. Each and every advertisement
for bids to charter the Department of Transportation’s vessels shall
state the number, type, and tonnage of the vessels the Secretary
of Transportation is offering for bare-boat charter for operation as
a steamship line on a designated trade route, the minimum num-
ber of sailings that will be required, the length of time for which
the charter will be given, and all other information the Secretary
of Transportation shall deem necessary for the information of pro-
spective bidders.

(b) The Secretary of Transportation shall have authority to,
and shall announce in his advertisements for bids that the Sec-
retary of Transportation reserves the right to, reject any and all
bids submitted. The Secretary of Transportation shall reject any
bid for the charter (under sections 701 to 713, both inclusive, of
this title, as amended) of any vessel constructed under the provi-
sions of this Act, as amended, if the charter hire offered by the bid-
der is lower than the minimum charter hire for such vessel would
be if chartered under the provisions of section 714, as amended, of
this title.

SEc. 707. [46 App. U.S.C. 1197] (a) The Secretary of Transpor-
tation shall award the charter to the bidder proposing to pay the
highest monthly charter hire unless the Secretary of Transpor-
tation shall reject such bid for the reasons set forth in subsection
(b) of this section.

(b) The Secretary of Transportation may reject the highest or
most advantageous or any other bid, if, in the Secretary’s discre-
tion, the charter hire offered is deemed too low, or the Secretary
of Transportation determines that the bidder lacks sufficient cap-
ital, credit, or experience to operate successfully the line; but the
reason or reasons for rejection of any bid, upon request of the bid-
der, shall be stated to such bidder in writing.

(c) If the highest bid is rejected, the Secretary of Transpor-
tation may award the charter to the next highest bidder, or may
reject all bids and readvertise the line: Provided, however, That the
Secretary of Transportation may operate the line until conditions
appear to be more favorable for a reoffering of the line for private
charter.
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SEC. 708. [46 App. U.S.C. 1198] The Secretary of Transpor-
tation may, if in his discretion financial aid is deemed necessary,
enter into a contract with any charterer of its vessels for payment
to such charterer of an operating-differential subsidy upon the
same terms and conditions and subject to the same limitations and
restrictions, where applicable, as are elsewhere provided in this Act
with respect to payments of such subsidies to operators of privately
owned vessels.

SEC. 709. [46 App. U.S.C. 1199] (a) Every charter made by the
Secretary of Transportation pursuant to the provisions of this title
shall provide that whenever, at the end of any calendar year subse-
quent to the execution of such charter, the cumulative net voyage
profits (after payment of the charter hire reserved in the charter
and payment of the charterer’s fair and reasonable overhead ex-
penses applicable to operation of the chartered vessels) shall exceed
10 per centum per annum on the charter’s capital necessarily em-
ployed in the business of such chartered vessels, the charterer shall
pay over to the Secretary of Transportation as additional charter
hire, one-half of such cumulative net voyage profit in excess of 10
per centum per annum: Provided, That the cumulative net profit
so accounted for shall not be included in any calculation of cumu-
lative net profit in subsequent years.

(b) Every charter shall contain a definition of the terms “net
voyage profit” and “fair and reasonable overhead expenses”, and
“capital necessarily employed”, as said terms are used in subsection
(a) of this section, setting forth the formula for determining such
profit and overhead expense and capital necessarily employed,
which definitions shall have been previously approved by the Sec-
retary of Transportation and published in the advertisement for
bids for such charter.

SEC. 710. [46 App. U.S.C. 1200] Every charterer of the Sec-
retary of Transportation’s vessels shall be required to deposit with
the Secretary of Transportation an undertaking with approved
sureties as security for the faithful performance of all of the condi-
tions of the charter, including indemnity against liens on the char-
tered vessels, in such amount as the Secretary of Transportation
shall require.

SEC. 711. [46 App. U.S.C. 1201] The charters to be made by
the Secretary of Transportation pursuant to the provisions of this
title shall demise the vessels to the charterer subject to all usual
conditions contained in bare-boat charters, and until January 1,
1940, shall be for terms of three years or less as the Secretary of
Transportation may decide: Provided, That after January 1, 1940,
charters may be executed by the Secretary of Transportation for
such terms as the experience gained by the Secretary of Transpor-
tation shall indicate are to the best interests of the United States
and the merchant marine.

SEC. 712. [46 App. U.S.C. 1202] Every charter shall provide—

(a) That the charter shall carry on the chartered vessels, at his
own expense, policies of insurance covering all marine and port
risks, protection and indemnity risks, and all other hazards and li-
abilities, in such amounts, in such form, and in such insurance
companies as the Secretary of Transportation shall require and ap-
prove, adequate to cover all damages claimed against and losses
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sustained by the chartered vessels arising during the life of the
charter: Provided, That in accordance with existing law, some or all
of such insurance risks may be underwritten by the Secretary of
Transportation himself as in his discretion he may determine.

(b) That the charter shall at its own expense keep the char-
tered vessel in good state of repair and in efficient operating condi-
tion and shall at its own expense make any and all repairs as may
be required by the Secretary of Transportation.

(c) That the Secretary of Transportation shall have the right
to inspect the vessel at any and all times to ascertain its condition.

(d) That whenever the President shall proclaim that the secu-
rity of the national defense makes it advisable, or during any na-
tional emergency declared by proclamation of the President, the
Secretary of Transportation may terminate the charter without cost
to the United States, upon such notice to the charterers as the
President shall determine.

SEC. 713. [46 App. U.S.C. 1203] In the awarding of charters,
the Secretary of Transportation shall take in consideration the
charterer’s financial resources and credit standing, practical experi-
ence in the operation of vessels, and any other factors that would
be considered by a prudent businessman in entering into a trans-
action involving a large investment of his capital; and the Sec-
retary of Transportation is directed to refrain from chartering the
Department of Transportation’s vessels to any person appearing to
lack sufficient capital, credit, and experience to operate successfully
the vessel over the period covered by the charter.

SEC. 714. [46 App. U.S.C. 1204] If the Secretary of Transpor-
tation shall find that any trade route (determined by the Secretary
of Transportation to be an essential trade route as provided in sec-
tion 211 of this Act) cannot be successfully developed and main-
tained and the Secretary of Transportation’s replacement program
cannot be achieved under private operation of such trade route by
a citizen of the United States with vessels registered under the
laws thereof, without further Government aid in addition to the
financial aids authorized under titles V and VI of this Act, the Sec-
retary of Transportation is authorized to have constructed, in pri-
vate shipyards or in navy yards, the vessel or vessels of the types
deemed necessary for such trade route, and to demise such new
vessel or vessels on bare-boat charter to the American-flag operator
established on such trade route, without advertisement or competi-
tion, upon an annual charter hire of not less than 4 per centum of
the price (herein referred to as the “foreign cost”) at which such
vessel or vessels would be sold if constructed under title V plus an
amount equal to (i) the sum of a percentage of the depreciated for-
eign cost computed annually upon the basis of a twenty-five year
life of the vessel determined by the Secretary of the Treasury, tak-
ing into consideration the current average market yield on out-
standing marketable obligations of the United States with remain-
ing periods to maturity comparable to the terms of the charter, ad-
justed to the nearest one-eighth of 1 per centum, plus (ii) an allow-
ance adequate in the judgment of the Secretary of Transportation
to cover administrative costs. Such charter may contain an option
to the charterer to purchase such vessel or vessels from the Sec-
retary of Transportation within five years after delivery thereof
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under the charter, upon the same terms and conditions as are pro-
vided in title V for the purchase of new vessels from the Secretary
of Transportation except that (a) the purchase price shall be the
foreign cost less depreciation to the date of purchase based upon
a twenty-five year life; (b) the required cash payment payable at
the time of such purchase shall be 25 per centum of the purchase
price as so determined; (c) the charter may provide that all or any
part of the charter hire paid in excess of the minimum charter hire
provided for in this section may be credited against the cash pay-
ment payable at the time of such purchase; (d) the balance of the
purchase price shall be paid within the years remaining of the
twenty-five years after the date of delivery of the vessel under the
charter and in approximately equal annual installments, except
that the first of said installments which shall be payable upon the
next ensuing anniversary date of such delivery under the charter,
shall be a proportionate part of the annual installment, interest to
be payable upon the unpaid balances from the date of purchase, at
a rate not less than (i) a rate determined by the Secretary of the
Treasury, taking into consideration the current average market
yield on outstanding marketable obligations of the United States
with remaining periods to maturity comparable to the average
maturities of such loans adjusted to the nearest one-eighth of 1 per
centum, plus (ii) an allowance adequate in the judgment of the Sec-
retary of Transportation to cover administrative costs.

Such charter shall provide for operation of the vessel exclu-
sively in foreign trade, or on a round-the-world voyage, or on a
round voyage from the west coast of the United States to a Euro-
pean port or ports which includes intercoastal ports of the United
States, or a round voyage from the Atlantic coast of the United
States to the Orient which includes intercoastal ports of the United
States, or on a voyage in foreign trade on which the vessel may
stop at the State of Hawaii, or an island possession or island Terri-
tory of the United States, and if the vessel is operated in the do-
mestic trade on any of the above-enumerated services the charterer
will pay annually to the Secretary of Transportation that propor-
tion of one-twenty-fifth of the difference between the domestic and
foreign cost of such vessel as the gross revenue derived from the
domestic trade bears to the gross revenue derived from the entire
voyages completed during the preceding year.

SEC. 715. [46 App. U.S.C. 1205] The Secretary of Transpor-
tation, for the purpose of practical development, trial, and testing,
is authorized without regard to other provisions of this title or
other laws relating to chartering and general agency operations, to
operate, under general agency agreements or bare-boat charter,
vessels owned by the United States (including any national defense
reserve vessel) which have been constructed, reconditioned, or
remodeled for experimental or testing purposes, in the foreign or
domestic trade of the United States or for use for the account of
any agency or department of the United States, under such reason-
able terms or conditions as the Secretary of Transportation deter-
mines to be necessary to carry out the objects of this Act: Provided,
however, That not in excess of ten such vessels shall be operated
and tested under the authority of this section in any one year.
Bare-boat charters entered into under this section shall be made at
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reasonable rates of charter and shall include such restrictions and
conditions as the Secretary of Transportation determines to be nec-
essary or appropriate to protect the public interest, including provi-
sions for recapture of profits as provided for in section 709 of this
Act as amended. Charters and general agency agreements entered
into under this section shall be reviewed annually for the purpose
of determining whether conditions exist which would justify con-
tinuance of the charter or agreement. Those provisions of law pre-
scribed or incorporated under the heading “VESSEL OPERATIONS RE-
VOLVING FUND” in chapter VIII of the Third Supplemental Appro-
priation Act, 1951 (Public Law 45, Eighty-second Congress; 65 Stat.
52, 59), which relate to vessel operating activities of the Secretary
of Transportation and to employment of seamen through general
agents, shall be applicable in connection with charters and agree-
ments entered into under this section.

[Section 716 repealed by section 202(8) of Public Law 101-710].

TITLE VIII—CONTRACT PROVISIONS

SEc. 801. [46 App. U.S.C. 1211] Every contract executed by
the Secretary of Transportation under the provision of title VI or
VII of this Act shall contain provisions requiring (1) that the con-
tractor and every affiliate, domestic agent, subsidiary, or holding
company connected with, or directly or indirectly controlling or con-
trolled by, the contractor, to keep its books, records, and accounts,
relating to the maintenance, operation, and servicing of the vessels,
services, routes, and lines covered by the contract, in such form
and under such regulations as may be prescribed by the Secretary
of Transportation: Provided, That the provisions of this paragraph
shall not require the duplication of books, records, and accounts re-
quired to be kept in some other form by the Interstate Commerce
Commission; (2) that the contractor and every affiliate, domestic
agent, subsidiary, or holding company connected with, or directly
or indirectly controlling or controlled by the contractor, to file, upon
notice from the Secretary of Transportation, balance sheets, profit
and loss statements, and such other statements of financial oper-
ations, special report, memoranda of any facts and transactions,
which in the opinion of the Secretary of Transportation affect the
financial results in, the performance of, or transactions or oper-
ations under, such contract; (3) that the Secretary of Transpor-
tation shall be authorized to examine and audit the books, records,
and accounts of all persons referred to in this section whenever he
may deem it necessary or desirable; and (4) that upon the willful
failure or refusal of any person described in this section to comply
with the contract provisions required by this section, the Secretary
of Transportation shall have the right to rescind the contract, and
upon such rescission the United States shall be relieved of all fur-
ther liability on such contract.

SEC. 802. [46 App. U.S.C. 1212] Every contract executed by
the Secretary of Transportation under authority of title V of this
Act shall provide that—

In the event the United States shall, through purchase or req-
uisition, acquire ownership of the vessel or vessels on which a con-
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struction-differential subsidy was paid, the owner shall be paid
therefor the value thereof, but in no event shall such payment ex-
ceed the actual depreciated construction cost thereof (together with
the actual depreciated cost of capital improvements thereon, but
excluding the cost of national-defense features) less the depreciated
amount of construction-differential subsidy theretofore paid inci-
dent to the construction or reconditioning of such vessel or vessels,
or the fair and reasonable scrap value of such vessel as determined
by the Secretary of Transportation, whichever is the greater. Such
determination shall be final. In computing the depreciated value of
such vessel, depreciation shall be computed on each vessel on the
schedule adopted by the Bureau of Internal Revenue for income-tax
purposes.

The foregoing provision respecting the requisition or the acqui-
sition of ownership by the United States shall run with the title
to such vessel or vessels and be binding on all owners thereof.

[Section 803 was repealed by section 23 of Public Law 91-469.]

SEC. 804. [46 App. U.S.C. 1222] (a) Except as provided in sub-
sections (b) and (c¢) of this section, it shall be unlawful for any con-
tractor receiving an operating-differential subsidy under title VI or
for any charterer of vessels under title VII of this Act, or any hold-
ing company, subsidiary, affiliate, or associate of such contractor or
such charterer, or any officer, director, agent, or executive thereof,
directly or indirectly to own, charter, act as agent or broker for, or
operate any foreign-flag vessel which competes with any American-
flag service determined by the Secretary of Transportation to be
essential as provided in section 211 of this Act.

(b) Under special circumstances and for good cause shown, the
Secretary of Transportation may, in his discretion, waive the provi-
sions of subsection (a) of this section as to any contractor, for a spe-
cific period of time.

(c) Upon application to the Secretary of Transportation the pro-
visions of subsection (a) of this section shall not apply to the fol-
lowing specified activities of any contractor under title VI, or those
in the foregoing specified relationship to him, who was not such a
contractor on April 15,1970, and who shall have complied with the
requirement set forth in subsection (d) of this section:

(1) Until April 15, 1990—

(A) the continued ownership, charter, or operation of
a foreign-flag vessel engaged in the carriage of dry or lig-
uid cargoes in bulk which was owned, chartered, or oper-
ated by such contractor, or those in the foregoing specified
relationship to him, on April 15, 1970;

(B) the continued acting as agent or broker for a vessel
described in subsection (c)(1)(A) of this section which is
owned, chartered, or operated by such contractor, or those
in the foregoing specified relationship to him, and for
which such contractor, or those in the foregoing specified
relationship to him, were acting as agent or broker on
April 15, 1970;
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[Subsection (c)(2) repealed by section 307(6) of Public Law 101-225].

(d) No contractor under title VI, whether he shall have become
such a contractor before or after the date of enactment of this sec-
tion, shall avail himself of the provisions of subsection (c¢) of this
section unless not later than ninety days after the enactment of
this section there shall have been filed with the Secretary of Trans-
portation a full and complete statement, satisfactory in form and
substance to the Secretary, of all foreign-flag vessels which he, or
those in the foregoing specified relationship to him, directly or indi-
rectly owned, chartered, acted as agent or broker, for, or operated
on April 15, 1970.

(e) During the period of time provided for in subsection (c¢) of
this section, the Secretary of Transportation shall include in the
annual report pursuant to section 208 of this Act, a report on the
activities of contractors under such subsection, including but not
limited to, the nature and extent of such activities; its effect, if any,
upon carrying forward the national policy declared in section 101
of this Act; and the Secretary’s recommendations for legislation, if
such is deemed to be necessary.

(f) The provisions of subsection (a) shall not preclude a con-
tractor receiving assistance under subtitle A or B of title VI, or any
holding company, subsidiary, or affiliate of the contractor, or any
officer, director, agent, or executive thereof, from—

(1) owning, chartering, or operating any foreign-flag vessel
on a voyage or a segment of a voyage that does not call at a
port in the United States;

(2) owning, chartering, or operating any foreign-flag vessel
in line haul service between the United States and foreign
ports if—

(A) the foreign-flag vessel was owned, chartered, or
operated by, or is a replacement for a foreign-flag vessel
owned, chartered, or operated by, such owner or operator,
or any holding company, subsidiary, affiliate, or associate
of such owner or operator, on the date of enactment of the
Maritime Security Act of 1996;

(B) the owner or operator, with respect to each addi-
tional foreign-flag vessel, other than a time chartered ves-
sel, has first applied to have that vessel covered by an
operating agreement under subtitle B of title VI, and the
Secretary has not awarded an operating agreement with
respect to that vessel within 90 days after the filing of the
application; or

(C) the vessel has been placed under foreign docu-
mentation pursuant to section 9 of the Shipping Act, 1916
[46 App. U.S.C. 808), except that any foreign-flag vessel,
other than a time chartered vessel, a replacement vessel
under section 653(d), or a vessel operated by the owner or
operator on the date of enactment of the Maritime Security
Act of 1996, in line haul service between the United States
and foreign ports is registered under the flag of an effec-
tive United States-controlled foreign flag, and available to
be requisitioned by the Secretary of Transportation pursu-
ant to section 902 of this Act;
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(3) owning, chartering, or operating foreign-flag bulk cargo
vessels that are operated in foreign-to-foreign service or the
foreign commerce of the United States;

(4) chartering or operating foreign-flag vessels that are
operated solely as replacement vessels for United States-flag
vessels or vessel capacity that are made available to the Sec-
retary of Defense pursuant to section 653 of this Act; or

(5) entering into time or space charter or other cooperative
agreements with respect to foreign-flag vessels or acting as
agent or broker for a foreign-flag vessel or vessels.

SEC. 805. [46 App. U.S.C. 1223] (a) It shall be unlawful to
award or pay any subsidy to any contractor under authority of sub-
title A of title VI of this Act, or to charter any vessel to any person
under title VII of this Act, if said contractor or charterer, or any
holding company, subsidiary, affiliate, or associate of such con-
tractor or charterer, or any officer, director, agent, or executive
thereof, directly or indirectly, shall own, operate, or charter any
vessel or vessels engaged in the domestic intercoastal or coastwise
service, or own any pecuniary interest, directly or indirectly, in any
person or concern that owns, charters, or operates any vessel or
vessels in the domestic intercoastal or coastwise service, without
the written permission of the Secretary of Transportation. Every
person, firm, or corporation having any interest in such application
shall be permitted to intervene and the Secretary of Transportation
shall give a hearing to the applicant and the intervenors. The Sec-
retary of Transportation shall not grant any such application if the
Secretary of Transportation finds it will result in unfair competi-
tion to any person, firm, or corporation operating exclusively in the
coastwise or intercoastal service or that it would be prejudicial to
the objects and policy of this Act: Provided, That if such contractor
or other person above-described or a predecessor in interest was in
bona-fide operation as a common carrier by water in the domestic,
intercoastal, or coastwise trade in 1935 over the route or routes or
in the trade or trades for which application is made and has so
operated since that time or if engaged in furnishing seasonal serv-
ice only, was in bona-fide operation in 1935 during the season ordi-
narily covered by its operation, except in either event, as to inter-
ruptions of service over which the applicant or its predecessor in
interest had no control, the Secretary of Transportation shall grant
such permission without requiring further proof that public inter-
est and convenience will be served by such operation, and without
further proceedings as to the competition in such route or trade.

If such application be allowed, it shall be unlawful for any of
the persons mentioned in this section to divert, directly or indi-
rectly, any moneys, property, or other thing of value, used in for-
eign-trade operations, for which a subsidy is paid by the United
States, into any such coastwise or intercoastal operations; and who-
soever shall violate this provision shall be guilty of a misdemeanor.

(b) Whenever any contractor under subtitle A of title VI or title
VII receiving an operating-differential subsidy is in default with re-
spect to any mortgage, note, purchase contract, or other obligation
to the Secretary of Transportation, or has not maintained, in a
manner satisfactory to the Secretary of Transportation, all of the
reserves provided for in this Act, the Secretary of Transportation
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shall have the right to supervise the number and compensation of
all officers and employees of the contractor.

(d) It shall be unlawful, without express written consent of the
Secretary of Transportation, for any contractor holding a contract
authorized under subtitle A of title VI or VII 1 of this Act to employ
any other person or concern as the managing or operating agent of
such operator, or to charter any vessel, on which an operating-dif-
ferential subsidy is to be paid, for operation by another person or
concern, and if such charter is made, the person or concern oper-
ating the chartered vessel or vessels shall be subject to all the
terms and provisions of this Act, including limitations of profits
and salaries.

[Subsection (e) repealed by section 307(7) of Public Law 101-225.]

(f) Any willful violation of any provision of this section shall
constitute a breach of the contract or charter in force under this
Act, and upon determining that such a violation has occurred the
Secretary of Transportation may forthwith declare such contract or
charter rescinded and any person willfully violating the provisions
of this section shall be guilty of a misdemeanor.

SEC. 806. [46 App. U.S.C. 1228]

[Subsection (a) repealed by section 307(7) of Public Law 101-225.]

(b) Whenever any natural person is found guilty in any district
court of the United States of any act or acts declared in this Act
to constitute a misdemeanor, he shall be punished by a fine of not
more than $10,000, or by imprisonment for not less than one year
or more than five years, or by both fine and imprisonment. When-
ever any corporation is found guilty of any act or acts declared in
this Act to be unlawful, such corporation shall be punished by a
fine of not more than $25,000.

(c) In addition to the punishment prescribed in subsection (a)
of this section, any person or corporation convicted of a mis-
demeanor under the provisions of this Act shall be ineligible, at the
discretion of the Commission or the Secretary of Transportation, to
receive any benefits under titles V and VI of this Act, or to receive
a charter under title VII of this Act, for a period of five years after
conviction.

(d) Whoever knowingly and willfully violates any order, rule,
or regulation of the Federal Maritime Commission or the Secretary
of Transportation made or issued in the exercise of the powers, du-
ties, or functions transferred to it or him or vested in it or him by
this Act, as amended, for which no penalty is otherwise expressly
provided, shall upon conviction thereof be subject to a fine of not
more than $500. If such violation is a continuing one, each day of
such violation shall constitute a separate offense.

[Section 807 repealed by section 307(7) of Public Law 101-225.]

SEC. 808. [46 App. U.S.C. 1226] It shall be unlawful for any
contractor receiving an operating-differential subsidy under title VI
or for any charterer under title VII of this Act unjustly to discrimi-

1So0 in law. Probably should read “subtitle A of title VI or title VII”.
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nate in any manner so as to give preference directly or indirectly
in respect to cargo in which such contractor or charterer has a di-
rect or indirect ownership, or purchase or vending interest; and
whosoever shall violate this provision shall be guilty of a meanor.

SEC. 809. [46 App. U.S.C. 1213] (a) Contracts under this Act
shall be entered into so as to equitably serve, insofar as possible,
the foreign-trade requirements of the Atlantic, Gulf, Great Lakes,
and Pacific ports of the United States. In order to assure equitable
treatment for each range of ports referred to in the preceding sen-
tence, not less than 10 percent of the funds appropriated for con-
struction-differential subsidy and operating-differential subsidy
pursuant to this Act or any law authorizing funds for the purposes
of this Act shall be allocated to each such port range: Provided,
however, That such allocation shall apply to the extent that subsidy
contracts are approved by the Secretary of Transportation. For the
purposes of this section and section 211(a), the Secretary shall
establish trade routes, services, or lines that take into account the
seasonal closure of the Saint Lawrence Seaway and provide for
alternate routing of ships via a different range of ports during that
closure so as to maintain continuity of service on a year-round
basis. For the purposes of section 605(c), such an alternate routing
via a different range of ports shall be deemed to be service from
Great Lakes ports, provided such alternative routing is based upon
receipt or delivery of cargo at Great Lakes-Saint Lawrence Seaway
ports under through intermodal bills of lading. The Secretary shall
include in the annual report pursuant to section 208 of this Act a
detailed report (1) describing the actions that have been taken pur-
suant to this Act to assure insofar as possible that direct and ade-
quate service is provided by United States-flag commercial vessels
to each range of ports referred to in this section; and (2) including
any recommendations for additional legislation that may be nec-
essary to achieve the purpose of this section. In awarding contracts
under this Act, preference shall be given to persons who are citi-
zens of the United States and who have the support, financial and
otherwise, of the domestic communities primarily interested.

(b) There shall be established and maintained within the Mari-
time Administration such regional offices as may be necessary, in-
cluding, but not limited to, one such office for each of the four port
ranges specified in subsection (a) of this section. The Secretary of
Transportation shall appoint a qualified individual to be the Direc-
tor of each such regional office and shall carry out appropriate
functions, activities, and programs of the Maritime Administration
through such regional offices.

SEC. 810. [46 App. U.S.C. 1227] It shall be unlawful for any
contractor receiving an operating-differential subsidy under title VI
or for any charterer of vessels under title VII of this Act, to con-
tinue as a party to or to conform to any agreement with another
carrier or carriers by water, or to engage in any practice in concert
with another carrier or carriers by water, which is unjustly dis-
criminatory or unfair to any other citizen of the United States who
operates a common carrier by water exclusively employing vessels
registered under the laws of the United States on any established
trade route from and to a United States port or ports.
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No payment or subsidy of any kind shall be paid directly or in-
directly out of funds of the United States or any agency of the
United States to any contractor or charterer who shall violate this
section. Any person who shall be injured in his business or prop-
erty by reason of anything forbidden by this section may sue there-
for in any district court of the United States in which the defend-
ant resides or is found or has an agent, without respect to the
amount in controversy, and shall recover threefold the damages by
him sustained, and the cost of suit, including a reasonable
attorney’s fee.

TITLE IX—MISCELLANEOUS PROVISIONS

SEC. 901. [46 App. U.S.C. 1241] (a) Any officer or employee of
the United States traveling on official business overseas or to or
from any of the possessions of the United States shall travel and
transport his personal effects on ships registered under the laws of
the United States where such ships are available unless the neces-
sity of his mission requires the use of a ship under a foreign flag.
The Administrator of General Services shall prescribe regulations
under which agencies shall not pay for or reimburse officers or em-
ployees for travel or shipping expenses incurred on a foreign ship
in the absence of satisfactory proof of the necessity therefor.

(b)(1) Whenever the United States shall procure, contract for,
or otherwise obtain for its own account, or shall furnish to or for
the account of any foreign nation without provision for reimburse-
ment, any equipment, materials, or commodities, within or without
the United States, or shall advance funds or credits or guarantee
the convertibility of foreign currencies in connection with the fur-
nishing of such equipment, materials, or commodities, the appro-
priate agency or agencies shall take such steps as may be nec-
essary and practicable to assure that at least 50 per centum of the
gross tonnage of such equipment, materials or commodities (com-
puted separately for dry bulk carriers, dry cargo liners, and tank-
ers), which may be transported on ocean vessels shall be trans-
ported on privately owned United States-flag commercial vessels, to
the extent such vessels are available at fair and reasonable rates
for United States-flag commercial vessels, in such manner as will
insure a fair and reasonable participation of United States-flag
commercial vessels in such cargoes by geographical areas: Pro-
vided, That the provisions of this subsection may be waived when-
ever the Congress by concurrent resolution or otherwise, or the
President of the United States or the Secretary of Defense declares
that an emergency exists justifying a temporary waiver of the pro-
visions of section 901(b)(1) and so notifies the appropriate agency
or agencies: And provided further, That the provisions of this sub-
section shall not apply to cargoes carried in the vessels of the Pan-
ama Canal Company. Nothing herein shall repeal or otherwise
modify the provisions of Public Resolution Numbered 17, Seventy-
third Congress (48 Stat. 500), as amended. For purposes of this sec-
tion, the term “privately owned United States-flag commercial ves-
sels” shall not be deemed to include any vessel which, subsequent
to the date of enactment of this amendment, shall have been either
(a) built outside the United States, (b) rebuilt outside the United
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States, or (¢) documented under any foreign registry, until such
vessel shall have been documented under the laws of the United
States, for a period of three years: Provided, however, That the pro-
visions of this amendment shall not apply where, (1) prior to the
enactment of this amendment, the owner of a vessel, or contractor
for the purchase of a vessel, originally constructed in the United
States and rebuilt abroad or contracted to be rebuilt abroad, has
notified the Maritime Administration in writing of its intent to doc-
ument such vessel under United States registry, and such vessel is
so documented on its first arrival at a United States port not later
than one year subsequent to the date of the enactment of this
amendment, or (2) where prior to the enactment of this amend-
ment, the owner of a vessel under United States registry has made
a contract for the rebuilding abroad of such vessel and has notified
the Maritime Administration of such contract, and such rebuilding
is completed and such vessel is thereafter documented under
United States registry on its first arrival at a United States port
not later than one year subsequent to the date of the enactment
of this amendment.

(2) Every department or agency having responsibility under
this subsection shall administer its programs with respect to this
subsection under regulations issued by the Secretary of Transpor-
tation. The Secretary of Transportation shall review such adminis-
tration and shall annually report to the Congress with respect
thereto.

(¢) That notwithstanding any other provision of law, privately
owned American shipping services may be utilized for the transpor-
tation of motor vehicles owned by Government personnel whenever
transportation of such vehicles at Government expense is otherwise
authorized by law.

SEC. 901a. [46 App. U.S.C. 1241e] The requirements of section
901(b)(1) of this Act and the Joint Resolution of March 26, 1934
[46 App. U.S.C. 1241-1), shall not apply to any export activities of
the Secretary of Agriculture or the Commodity Credit
Corporation—

(1) under which agricultural commodities or the products
thereof acquired by the Commodity Credit Corporation are
made available to United States exporters, users, processors, or
foreign purchasers for the purpose of developing, maintaining,
or expanding export markets for United States agricultural
commodities or the products thereof at revailing world market
prices;

(2) under which payments are made available to United
States exporters, users, or processors or, except as provided in
section 901b, cash grants are made available to foreign pur-
chasers, for the purpose described in paragraph (1);

(3) under which commercial credit guarantees are blended
with direct credits from the Commodity Credit Corporation to
reduce the effective rate of interest on export sales of United
States agricultural commodities or the products thereof;

(4) under which credit or credit guarantees for not to ex-
ceed 3 years are extended by the Commodity Credit Corpora-
tion to finance or guarantee export sales of United States agri-
cultural commodities or the products thereof; or
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(5) under which agricultural commodities or the products
thereof owned or controlled by or under loan from the Com-
modity Credit Corporation are exchanged or bartered for mate-
rials, goods, equipment, or services, but only if such materials,
goods, equipment, or services are of a value at least equivalent
to the value of the agricultural commodities or products ex-
changed or bartered therefor (determined on the basis of pre-
vailing world market prices at the time of the exchange or bar-
ter), but nothing in this subsection shall be construed to
exempt from the cargo preference provisions referred to in sec-
tion 901b any requirement otherwise applicable to the mate-
rials, goods, equipment, or services imported under any such
transaction.

SHIPMENT REQUIREMENTS FOR CERTAIN EXPORTS SPONSORED BY THE
DEPARTMENT OF AGRICULTURE

SEC. 901b. [46 App. U.S.C. 1241f] (a)(1) In addition to the
requirement for United States-flag carriage of a percentage of gross
tonnage imposed by section 901(b)(1) of this Act, 25 percent of the
gross tonnage of agricultural commodities or the products thereof
specified in subsection (b) shall be transported on United States-
flag commercial vessels.

(2) In order to achieve an orderly and efficient implementation
of the requirement of paragraph (1)—

(A) an additional quantity equal to 10 percent of the gross
tonnage referred to in paragraph (1) shall be transported in
United States-flag vessels in calendar year 1986;

(B) an additional quantity equal to 20 percent of the gross
tonnage shall be transported in such vessels in calendar year
1987; and

(C) an additional quantity equal to 25 percent of the gross
tonnage shall be transported in such vessels in calendar year
1988 and in each calendar year thereafter.

(b) This section shall apply to any export activity of the Com-
modity Credit Corporation or the Secretary of Agriculture—

(1) carried out under the Agricultural Trade Development
and Assistance Act of 1954 (7 U.S.C. 1691 et seq.);

(2) carried out under section 416 of the Agricultural Act of
1949 (7 U.S.C. 1431);

(3) carried out under the Bill Emerson Humanitarian
Trust Act (7 U.S.C. 1736f-1 et seq.1).

(4) under which agricultural commodities or the products
thereof are—

(A) donated through foreign governments or agencies,
private or public, including intergovernmental organiza-
tions; or

(B) sold for foreign currencies or for dollars on credit
terms of more than ten years;

(5) under which agricultural commodities or the products
thereof are made available for emergency food relief at less
than prevailing world market prices;

1So in original. the words “et seq.” should be deleted.



Sec. 901h MERCHANT MARINE ACT, 1936 86

(6) under which a cash grant is made directly or through
an intermediary to a foreign purchaser for the purpose of ena-
bling the purchaser to obtain United States agricultural com-
modities or the products thereof in an amount greater than the
difference between the prevailing world market price and the
United States market price, free along side vessel at United
States port; or

(7) under which agricultural commodities owned or con-
trolled by or under loan from the Commodity Credit Corpora-
tion are exchanged or bartered for materials, goods, equipment,
or services produced in foreign countries, other than export
activities described in section 901a(5).

(c)(1) The requirement for United States-flag transportation
imposed by subsection (a) shall be subject to the same terms and
conditions as provided in section 901(b) of this Act.

(2) In order to provide for effective and equitable administra-
tion of the cargo preferences laws the calendar year for the purpose
of compliance with minimum percentage requirements shall be for
12 month periods commencing April 1, 1986.

(3)(A) Subject to subparagraph (B), in administering sections
901(b) and 901b [46 App. U.S.C. 1241(b) and 1241f), and, subject
to subparagraph (B) of this paragraph, consistent with those sec-
tions, the Commodity Credit Corporation shall take such steps as
may be necessary and practicable without detriment to any port
range to allocate, on the principle of lowest landed cost without re-
gard to the country of documentation of the vessel, 25 percent of
the bagged, processed, or fortified commodities furnished pursuant
to title II of the Agricultural Trade Development and Assistance
Act of 1954 (7 U.S.C. 1751 et seq.).

(B) In carrying out this paragraph, there shall first be cal-
culated the allocation of 100 percent of the quantity to be procured
on an overall lowest landed cost basis without regard to the coun-
try of documentation of the vessel and there shall be allocated to
the Great Lakes port range any cargoes for which it has the lowest
landed cost under that calculation. The requirements for United
States-flag transportation under section 901(b) and this section
shall not apply to commodities allocated under subparagraph (A) to
the Great Lakes port range, and commodities allocated under sub-
paragraph (A) to that port range may not be reallocated or diverted
to another port range to meet those requirements to the extent that
the total tonnage of commodities to which subparagraph (A) applies
that is furnished and transported from the Great Lakes port range
is less than 25 percent of the total annual tonnage of such commod-
ities furnished.

(C) In awarding any contract for the transportation by vessel
of commodities from the Great Lakes port range pursuant to an ex-
port activity referred to in subsection (b), each agency or
instrumentality—

(i) shall consider expressions of freight interest for any
vessel from a vessel operator who meets reasonable require-
ments for financial and operational integrity; and

(ii) may not deny award of the contract to a person based
on the type of vessel on which the transportation would be pro-
vided (including on the basis that the transportation would not
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be provided on a liner vessel (as that term is used in the Ship-

ping Act of 1984, as in effect on November 14, 1995)), if the

person otherwise satisfies reasonable requirements for finan-
cial and operational integrity.

(4) Any determination of nonavailability of United States-flag
vessels resulting from the application of this subsection shall not
reduce the gross tonnage of commodities required by sections
901(b) and 901b to be transported on United States-flag vessels.

(d) As used in subsection (b), the term “export activity” does
not include inspection or weighing activities, other activities car-
ried out for health or safety purposes, or technical assistance pro-
vided in the handling of commercial transactions.

(e)(1) The prevailing world market price as to agricultural com-
modities or the products thereof shall be determined under sections
901a through 901d in accordance with procedures established by
the Secretary of Agriculture. The Secretary shall prescribe such
procedures by regulation, with notice and opportunity for public
comment, pursuant to section 553 of title 5, United States Code.

(2) In the event that a determination of the prevailing world
market price of any other type of materials, goods, equipment, or
service is required in order to determine whether a barter of ex-
change transaction is subject to subsection (b)(6) or (b)(7), such
determination shall be made by the Secretary of Agriculture in con-
sultation with the heads of other appropriate Federal agencies.

MINIMUM TONNAGE

SEC. 901c. [46 App. U.S.C. 1241g] (a)(1) For fiscal year 1986
and each fiscal year thereafter, the minimum quantity of agricul-
tural commodities to be exported under programs subject to section
901b shall be the average of the tonnage exported under such pro-
grams during the base period defined in subsection (b), discarding
the high and low years.

(2) The President may waive the minimum quantity for any
fiscal year required under paragraph (1) if he determines and re-
ports to the Congress, together with his reasons, that such quantity
cannot be effectively used for the purposes of such programs or,
based on a certification by the Secretary of Agriculture, that the
commodities are not available for reasons which include the un-
availability of funds.

(b) The base period utilized for computing the minimum ton-
nage quantity referred to in subsection (a) for any fiscal year shall
be the five fiscal years beginning with the sixth fiscal year pre-
ceding such fiscal year and ending with the second fiscal year pre-
ceding such fiscal year.

FINANCING OF SHIPMENT OF AGRICULTURAL COMMODITIES IN UNITED
STATES-FLAG VESSELS

SeEc. 901d. [46 App. U.S.C. 1241h] (a) The Secretary of Trans-
portation shall finance any increased ocean freight charges in-
curred in any fiscal year which result from the application of sec-
tion 901b.

(b) If in any fiscal year the total cost of ocean freight and ocean
freight differential for which obligations are incurred by the
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Department of Agriculture and the Commodity Credit Corporation
on exports of agricultural commodities and products thereof under
the agricultural export programs specified in section 901b(b) ex-
ceeds 20 percent of the value of such commodities and products and
the cost of such ocean freight and ocean freight differential on
which obligations are incurred by such Department and Corpora-
tion during such year, the Secretary of Transportation shall reim-
burse the Department of Agriculture and the Commodity Credit
Corporation for the amount of such excess. For the purpose of this
subsection, commodities shipped from the inventory of the Com-
modity Credit Corporation shall be valued as provided in section
403(b) of the Agricultural Trade Development and Assistance Act
of 1954 (7 U.S.C. 1733(b)).

(¢c) For the purpose of meeting those expenses required to be
assumed under subsections (a) and (b), the Secretary of Transpor-
tation shall issue to the Secretary of the Treasury such obligations
in such forms and denominations, bearing such maturities and sub-
ject to such terms and conditions, as may be prescribed by the Sec-
retary of Transportation with the approval of the Secretary of the
Treasury. Such obligations shall be at a rate of interest as deter-
mined by the Secretary of the Treasury, taking into consideration
the average market yield on outstanding marketable obligations of
the United States with remaining periods of maturity comparable
to the average maturities of such obligations during the month pre-
ceding the issuance of such obligations of the Secretary of Trans-
portation. The Secretary of the Treasury shall purchase any obliga-
tions of the Secretary of Transportation issued under this sub-
section and, for the purpose of purchasing such obligations, the
Secretary of the Treasury may use as a public debt transaction the
proceeds from the sale of any securities issued under chapter 31 of
title 31, United States Code, after the date of the enactment of this
Act and the purposes for which securities may be issued under
such chapter are extended to include any purchases of the obliga-
tions of the Secretary of Transportation under this subsection. All
redemptions and purchases by the Secretary of the Treasury of the
obligations of the Secretary of Transportation shall be treated as
public-debt transactions of the United States.

(d) There is authorized to be appropriated annually for each
fiscal year, commencing with the fiscal year beginning October 1,
1986, an amount sufficient to reimburse the Secretary of Transpor-
tation for the costs, including administrative expenses and the
principal and interest due on the obligations to the Secretary of the
Treasury incurred under this section. Reimbursement of any such
costs shall be made with appropriated funds, as provided in this
section, rather than through cancellation of notes.

(e) Notwithstanding the provisions of this section, in the event
that the Secretary of Transportation is unable to obtain the funds
necessary to finance the increased ocean freight charges resulting
from the requirements of subsections (a) and (b) and section
901b(a), the Secretary of Transportation shall so notify the Con-
gress within 10 working days of the discovery of such insufficiency.
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AUTHORIZATION OF APPROPRIATIONS

SEC. 901e. [46 App. U.S.C. 124i] There are authorized to be
appropriated such sums as may be necessary to carry out the provi-
sions of sections 901a through 901k.

TERMINATION OF SECTIONS 901A THROUGH 901K

SEc. 901f. [46 App. U.S.C. 1241j] The operation of sections
901a through 901k shall terminate 90 days after the date on which
a notification is made pursuant to section 901d(e), except with re-
spect to shipments of agricultural commodities and products sub-
ject to contracts entered into before the expiration of such 90-day
period, unless within such 90-day period the Secretary of Transpor-
tation proclaims that funds are available to finance increased
freight charges resulting from the requirements of sections 901b(a)
and 901d (a) and (b). In the event of termination under this sec-
tion, nothing in sections 901a through 901d shall be construed as
exempting export activities from or subjecting export activities to
the cargo preference laws except to the extent those activities are
exempt under section 4(b) of Public Law 95-501 (7 U.S.C.
1707a(b)). In the event of termination under this section, the 50
percent requirement in section 901(b) of the Merchant Marine Act,
1936 shall be in full effect.

NATIONAL ADVISORY COMMISSION ON AGRICULTURAL EXPORT
TRANSPORTATION POLICY

SEC. 901g. [46 App. U.S.C. 1241k] (a) There is hereby estab-
lished an advisory commission to be known as the National Advi-
sory Commission on Agricultural Export Transportation Policy
(hereafter in this section through section 901j referred to as the
“Commission”).

(b)(1) The Commission shall be composed of 16 members.

(2) Eight members of the Commission shall be appointed by
the President.

(3) The chairman and ranking minority members of the Senate
Committee on Agriculture, Nutrition, and Forestry, of the Sub-
committee on Merchant Marine of the Senate Committee on Com-
merce, Science, and Transportation, of the House Committee on
Agriculture, and of the House Committee on Merchant Marine and
Fisheries shall serve as members of the Commission.

(4)(A) Four of the members appointed by the President shall be
representatives of agricultural producers, cooperatives merchan-
disers, and processors of agricultural commodities.

(B) The remaining four members appointed by the President
shall be representatives of the United States-flag maritime indus-
try, two of whom shall represent labor and two of whom shall rep-
resent management.

(c)(1) The members of the Commission shall elect a Chairman
from among its members.

(2) Any vacancy in the Commission does not affect its powers
but shall be filled in the same manner in which the original
appointment was made.
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DUTIES OF THE COMMISSION

SEC. 901h. [46 App. U.S.C. 12411] (a) It shall be the duty of
the Commission to conduct a comprehensive study and review of
the ocean transportation of agricultural exports subject to the cargo
preference laws referred to in section 901b and to make rec-
ommendations to the President and the Congress for improving the
efficiency of such transportation on United States-flag vessels in
order to reduce the costs incurred by the United States in connec-
tion with such transportation. In carrying out such study and re-
view, the Commission shall consider the extent to which any unfair
or discriminatory practices of foreign governments increase the cost
to the United States of transporting agricultural commodities sub-
ject to such cargo preference laws.

(b)(1) The Commission shall submit an interim report to the
President and the Congress not later than one year after the date
of the enactment of this subtitle and such other interim reports as
the Commission considers advisable.

(2) The Commission shall submit a final report containing its
findings and recommendations to the President and the Congress
not later than two years after the date of the enactment of this
subtitle. The report shall include recommendations for any changes
in the provisions of paragraph (1) that would help asssure that the
cost of ocean freight and ocean freight differential incurred by the
Department of Agriculture and the Commodity Credit Corporation
on the agricultural export programs specified in section 901b, is not
increased above historical levels as a result of the extra demand for
United States-flag vessels caused by section 901b.

(38) Sixty days after the submission of the final report, the
Commission shall cease to exist.

(¢) The Commission shall include in its reports submitted pur-
suant to subsection (b) recommendations concerning the feasibility
and desirability of achieving the following goals with respect to the
ocean transportation of agricultural commodities subject to the
cargo preference laws referred to in section 901b:

(1) Ensuring that the timing of commodity purchase agree-
ments entered into by the United States in connection with the
export of such commodities, and the methods of implementing
such agreements, will minimize cost to the United States.

(2) Ensuring that shipments of such commodities are made
on the most modern and efficient United States-flag vessels
available.

(3) Ensuring that shipments of such commodities are made
under the most advantageous terms available, including—

(A) charters for full shiploads;

(B) charters for intermediate or long term;

(C) charters for consecutive voyages and contracts of
affreightment; and

(D) adjustment of rates in the event that vessels used
for shipments of such commodities also carry cargoes on
return voyages.

(4) Reduction and elimination of impediments, including
delays in port, to the efficient loading and operation of the ves-
sels employed for shipment of such commodities.
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(5) Utilization of open and competitive bidding for the
ocean transportation of such commodities.

INFORMATION AND ASSISTANCE TO BE FURNISHED TO THE
COMMISSION

SEC. 901i. [46 App. U.S.C. 1241m] (a) Each department,
agency, and instrumentality of the United States, including inde-
pendent agencies, shall furnish to the Commission, upon request
made by the Chairman, such statistical data, reports, and other
information as the Commission considers necessary to carry out its
functions.

(b) The Secretary of Agriculture and the Secretary of Transpor-
tation shall make available to the Commission such staff, per-
sonnel, and administrative services as may reasonably be required
to carry out the Commission’s duties.

COMPENSATION AND TRAVEL AND SUBSISTENCE EXPENSES OF
COMMISSION MEMBERS

SEc. 901j. [46 App. U.S.C. 1241n] Members of the Commission
shall serve without compensation in addition to compensation they
may otherwise be entitled to receive as employees of the United
States or as Members of Congress, but shall be reimbursed for
travel, subsistence, and other necessary expenses incurred in the
performance of duties vested in the Commission.

DEFINITION OF UNITED STATES FLAG 1 VESSEL ELIGIBLE TO CARRY
CARGOES UNDER CERTAIN SECTIONS

SEC. 901k. [46 App. U.S.C. 12410] A United States flag! ves-
sel eligible to carry cargoes under sections 901b through 901d
means a vessel, as defined in section 3 of title 1, United States
Code, that is necessary for national security purposes and, if more
than 25 years old, is within five years of having been substantially
rebuilt and certified by the Secretary of Transportation as having
a useful life of at least five years after that rebuilding.

SEC. 902. [46 App. U.S.C. 1242] (a) Whenever the President
shall proclaim that the security of the national defense makes it
advisable or during any national emergency declared by proclama-
tion of the President, it shall be lawful for the Secretary of Trans-
portation to requisition or purchase any vessel or other watercraft
owned by citizens of the United States, a documented vessel, or a
vessel under construction within the United States, or for any pe-
riod during such emergency, to requisition or charter the use of any
such property. The termination of any emergency so declared shall
be announced by a further proclamation by the President. When
any such property or the use thereof is so requisitioned, the owner
thereof shall be paid just compensation for the property taken or
for the use of such property, but in no case shall the value of the
property taken or used be deemed enhanced by the causes necessi-
tating the taking or use. If any property is taken and used under
authority of this section, but the ownership thereof is not required
by the United States, such property shall be restored to the owner

1So0 in original. Probably should be “United States-flag”.
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in a condition at least as good as when taken, less ordinary wear
and tear, or the owner shall be paid an amount for reconditioning
sufficient to place the property in such condition. The owner shall
not be paid for any consequential damages arising from a taking
or use of property under authority of this section.

(b) When any vessel is taken or used under authority of this
section, upon which vessel a construction-differential subsidy has
been allowed and paid, the value of the vessel at the time of its
taking shall be determined as provided in section 802 of this Act,
and in determining the value of any vessel taken or used, on which
a construction-differential subsidy has not been paid, the value of
any national defense features previously paid for by the United
States shall be excluded.

(c) If any property is taken and used under authority of this
section, but the ownership thereof is not required by the United
States, the Secretary of Transportation, at the time of the taking
or as soon thereafter as the exigencies of the situation may permit,
shall transmit to the person entitled to the possession of such prop-
erty a charter setting forth the terms which, in the Secretary’s
judgment, should govern the relationships between the United
States and such person and a statement of the rate of hire which,
in the Secretary’s judgment, will be just compensation for the use
of such property and for the services required under the terms of
such charter. If such person does not execute and deliver such
charter and accept such rate of hire, the Secretary of Transpor-
tation shall pay to such person as a tentative advance only, on ac-
count of such just compensation a sum equal to 75 per centum of
such rate of hire as the same may from time to time be due under
the terms of the charter so tendered, and such person shall be enti-
tled to sue the United States in a court having jurisdiction of such
claims to recover such amounts as would be equal to just com-
pensation for the use of the property and for the services required
in connection with such use: Provided, however, That in the event
of an election by such person to reject the rate of hire fixed by the
Secretary of Transportation and to sue in the courts, the excess of
any amounts advanced on account of just compensation over the
amount of the court judgment will be required to be refunded. In
the event of loss or damage to such property, due to operation of
a risk assumed by the United States under the terms of a charter
prescribed in this subsection, but no valuation of such vessel or
other property or mode of compensation has been agreed to, the
United States shall pay just compensation for such loss or damage,
to the extent the person entitled thereto is not reimbursed therefor
through policies of insurance against such loss or damage.

(d) In all cases, the just compensation authorized by this sec-
tion shall be determined and paid by the Secretary of Transpor-
tation as soon as practicable but if the amount of just compensation
determined by the Secretary of Transportation is unsatisfactory to
the person entitled thereto, such person shall be paid, as a ten-
tative advance only, 75 per centum of the amount so determined
and shall be entitled to sue the United States to recover such
amount as would equal just compensation therefor, in the manner
provided for by section 24, paragraph 20, and section 145 of the Ju-
dicial Code (U.S.C. 1946 edition, title 28, secs. 41(20) and 250): Pro-
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vided, however, That in the event of an election to reject the
amount determined by the Secretary of Transportation and to sue
in the courts, the excess of any amounts advanced on account of
just compensation over the amount of the court judgment will be
required to be refunded.

The existence of any valid claim by way of mortgage or mari-
time claim or attachment lien upon such vessel shall not prevent
the taking thereof pursuant to this section: Provided, however,
That in the event any such claim exists the Secretary of Transpor-
tation may in his discretion deposit such portion of the compensa-
tion hereunder, or advances on account thereof, as may equal but
not exceed the amount of such claims in respect of the vessel, with
the Treasurer of the United States, and the fund so deposited shall
be available for the payment of such compensation, and shall be
subject to be applied to the payment of the amount of any valid
claim by way of mortgage or maritime lien or attachment lien upon
such vessel, or of any stipulation therefor in a court of the United
States, or of any State, subsisting at the time of such requisition
or taking of title or possession; the holder of any such claim may
commence prior to June 30, 1943, or within six months after the
first such deposit with the Treasurer and publication of notice
thereof in the Federal Register, whichever date is later, and main-
tain in the United States district court from whose custody such
vessel has been or may be taken or in whose territorial jurisdiction
the vessel was lying at the time of requisitioning or taking of title
or possession, a suit in admiralty according to the principals of li-
bels in rem against the fund, which shall proceed and be heard and
determined according to the principles of law and to the rules of
practice obtaining in like cases between private parties, and any
decree in said suit shall be paid out of the first and all subsequent
deposits of compensation; and such suit shall be commenced in the
manner provided by section 2 of the Suits in Admiralty Act and
service of process shall be made in the manner therein provided by
service upon the United States attorney and by mailing by reg-
istered mail to the Attorney General and the Secretary of Trans-
portation and due notice shall under order of the court be given to
all interested persons, and any decree shall be subject to appeal
and revision as now provided in other cases of admiralty and mari-
time jurisdiction.

(e) The Secretary of Transportation is authorized to repair, re-
condition, reconstruct, and operate, or charter for operation, any
property acquired under authority of this section. The Secretary of
Transportation is further authorized to transfer the possession or
control of any such property to any department or agency of the
Government of the United States upon such terms and conditions
as may be approved by the President. In case of any such transfer
the department or agency to which the transfer is made shall
promptly reimburse the Secretary of Transportation for the Depart-
ment of Transportation’s expenditures on account of just compensa-
tion, purchase price, repairs, reconditioning, reconstruction, or
charter hire for the property transferred. Such reimbursement
shall be deposited in the construction fund established by section
206 of this Act.
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[Sections 903 and 904 repealed by section 202(8) of Public Law 101-710.]

SEC. 905. [46 App. U.S.C. 1244] When used in this Act—

(a) The words “foreign commerce” or “foreign trade” mean com-
merce or trade between the United States, its Territories or posses-
sions, or the District of Columbia, and a foreign country, except
that in the context of section 607 of this Act concerning capital con-
struction funds and in the context of title V of this Act concerning
construction-differential subsidy, the said words “foreign com-
merce” or “foreign trade” shall also include, in the case of liquid
and dry bulk cargo carrying services, trading between foreign ports
in accordance with normal commercial bulk shipping practices in
such manner as will permit U.S.-flag bulk vessels freely to compete
with foreign-flag bulk carrying vessels in their operation or in com-
peting for charters, subject to rules and regulations promulgated by
the Secretary of Transportation pursuant to section 204(b) of this
Act.

(b) The term “person” includes corporations, partnerships, and
associations existing under or authorized by the laws of the United
States, or any State, Territory, District, or possession thereof, or of
any foreign country.

(¢c) The words “citizen of the United States” include a corpora-
tion, partnership, or association only if it is a citizen of the United
States within the meaning of section 2 of the Shipping Act, 1916,
as amended (U.S.C. title 46, sec. 802), and with respect to a cor-
poration under title VI of this Act, all directors of the corporation
are citizens of the United States, and, in the case of a corporation,
partnership, or association operating a vessel on the Great Lakes,
or on bays, sounds, rivers, harbors, or inland lakes of the United
States the amount of interest required to be owned by a citizen of
the United States shall be not less than 75 per centum.

(d) The word “construction” includes outfitting and equipping.

[(e) repealed by section 12(133)(B) of Public Law 97-31.]

(f) The terms “Representative” and “Member of the Congress”
include Delegates to the House of Representatives from the District
of Columbia, Guam, and the Virgin Islands, and the Resident Com-
missioner of the House of Representatives from the Commonwealth
of Puerto Rico.

(g) The term “United States” includes the District of Columbia,
the Commonwealth of Puerto Rico, the Northern Mariana Islands,
Guam, American Samoa, the Virgin Islands, and the areas and
installations in the Republic of Panama made available to the
United States pursuant to the Panama Canal Treaty of 1977, the
agreements relating to and implementing that Treaty, signed Sep-
tember 7, 1977, and the Agreement Between the United States of
America and the Republic of Panama Concerning Air Traffic Con-
trol and Related Services, concluded January 8, 1979.

SEC. 906. [46 App. U.S.C. 1245] If any provisions of this Act,
or the application thereof to any person or circumstance, is held in-
valid, the remainder of the Act, and the application of such provi-
sions to other persons or circumstances, shall not be affected
thereby. This Act may be cited as the Merchant Marine Act, 1936.
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[Section 907 repealed by section 202(8) of Public Law 101-710.]

SEC. 908. [46 App. U.S.C. 1247] (a) Notwithstanding any other
provision of law, in any proceeding in a bankruptcy, equity, or ad-
miralty court of the United States in which a receiver or trustee
may be appointed for any corporation engaged in the operation of
one or more vessels of United States registry between the United
States and any foreign country, upon which the United States
holds mortgages, the court, upon finding that it will inure to the
advantage of the estate and the parties in interest and that it will
tend to further the purposes of this Act, may constitute and ap-
point the Secretary of Transportation as sole trustee or receiver,
subject to the directions and orders of the court, and in any such
proceeding the appointment of any person other than the Secretary
as trustee or receiver shall become effective upon the ratification
thereof by the Secretary without a hearing, unless the Secretary
shall deem a hearing necessary. In no such proceeding shall the
Secretary be constituted as trustee or receiver without the Sec-
retary’s express consent.

(b) If the court, in any such proceeding, is unwilling to permit
the trustee or receiver to operate such vessels in such service pend-
ing the termination of such proceeding, without financial aid from
the Government, and the Secretary certifies to the court that the
continued operation of such vessel is, in the opinion of the Sec-
retary, essential to the foreign commerce of the United States and
is reasonably calculated to carry out the purposes and policy of this
Act, the court may permit the Secretary to operate the vessels sub-
ject to the orders of the court and upon terms decreed by the court
sufficient to protect all the parties in interest, for the account of
the trustee or receiver, directly or through a managing agent or op-
erator employed by the Secretary, if the Secretary undertakes to
pay all operating losses resulting from such operation, and comply
with the terms imposed by the court, and such vessel shall be con-
sidered to be a vessel of the United States within the meaning of
the Suits in Admiralty Act. The Secretary shall have no claim
against the corporation, its estate, or its assets for the amount of
such payments, but the Secretary may pay such sums for deprecia-
tion as it deems reasonable and such other sums as the court may
deem just. The payment of such sums, and compliance with other
terms duly imposed by the court, together with the payment of the
operating losses, shall be in satisfaction of all claims against the
Secretary on account of the operation of such vessels.

SEC. 909. [46 App. U.S.C. 1248] No vessel may receive con-
struction differential subsidy or operating differential subsidy if it
is not offered for enrollment in a sealift readiness program ap-
proved by the Secretary of Defense.

[TITLE X]!

TITLE XI—FEDERAL SHIP MORTGAGE INSURANCE

SEC. 1101. [46 App. U.S.C. 1271] As used in this title—
(a) The term “mortgage” includes—

1Title X was repealed by section 202(8) of Public Law 101-710.
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(1) a preferred mortgage as defined in section 31301 of
title 46, United States Code; and

(2) a mortgage on a vessel that will become a preferred
mortgage when filed or recorded under chapter 313 of title 46,
United States Code. 1

(b) The term “vessel” includes all types, whether in exist-
ence or under construction, of passenger cargo and combination
passenger-cargo carrying vessels, tankers, tugs, towboats,
barges, dredges and ocean thermal energy conversion facilities
or plantships which are or will be documented under the laws
of the United States, fishing vessels whose ownership will meet
the citizenship requirements for documenting vessels in the
coastwise trade within the meaning of section 2 of the Ship-
ping Act, 1916, as amended, floating drydocks which have a ca-
pacity of thirty-five thousand or more lifting tons and a beam
of one hundred and twenty-five feet or more between the wing
walls and oceanographic research or instruction or pollution
treatment, abatement or control vessels;

(c) The term “obligation” shall mean any note, bond, debenture,
or other evidence of indebtedness (exclusive of notes or other obli-
gations issued by the Secretary pursuant to subsection (d) of sec-
tion 1105 of this title and obligations eligible for investment of
funds under section 1102 and subsection (d) of section 1108 of this
title), issued for one of the purposes specified in subsection (a) of
section 1104 of this title;

(d) The term “obligor” shall mean any party primarily liable for
payment of the principal of or interest on any obligation;

(e) The term “obligee” shall mean the holder of an obligation;

(f) The term “actual cost” of a vessel as of any specified date
means the aggregate, as determined by the Secretary, of (i) all
amounts paid by or for the account of the obligor on or before that
date, and (ii) all amounts which the obligor is then obligated to pay
from time to time thereafter, for the construction, reconstruction,
or reconditioning of such vessel;

(g) The term “depreciated actual cost” of a vessel means the ac-
tual cost of the vessel depreciated on a straightline basis over the
useful life of the vessel as determined by the Secretary, not to ex-
ceed twenty-five years from the date the vessel was delivered by
the shipbuilder, or, if the vessel has been reconstructed or recondi-
tioned, the actual cost of the vessel depreciated on a straightline
basis from the date the vessel was delivered by the shipbuilder to
the date of such reconstruction or reconditioning on the basis of the
original useful life of the vessel and from the date of such recon-
struction or reconditioning on a straightline basis and on the basis
of a useful life of the vessel determined by the Secretary, plus all
amounts paid or obligated to be paid for the reconstruction or re-
conditioning depreciated on a straightline basis and on the basis of
a useful life of the vessel determined by the Secretary;

(h) The terms “construction,” “reconstruction,” or “recondi-
tioning” shall include, but shall not be limited to, designing, in-
specting, outfitting, and equipping;

180 in original. The period probably should be a semicolon.
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(i) The term “ocean thermal energy conversion facility or
plantship” means any at-sea facility or vessel, whether mobile,
floating unmoored, moored, or standing on the seabed, which uses
temperature differences in ocean water to produce electricity or an-
other form of energy capable of being used directly to perform
work, and includes any equipment installed on such facility or ves-
sel to use such electricity or other form of energy to produce, proc-
ess, refine, or manufacture a product, and any cable or pipeline
used to deliver such electricity, freshwater, or product to shore, and
all other associated equipment and appurtenances of such facility
or vessel, to the extent they are located seaward of the highwater
mark;

() The term “citizen of the Northern Mariana Islands”
means—

(1) an individual who qualifies as such under section 8 of
the Schedule on Transitional Matters attached to the Constitu-
tion of the Northern Mariana Islands; or

(2) a corporation, partnership, association, or other entity
formed under the laws of the Northern Mariana Islands, not
less than 75 percent of the interest in which is owned by indi-
viduals referred to in paragraph (1) or citizens or nationals of
the United States, in cases in which “owned” is used in the
same sense as in section 2 of the Shipping Act, 1916 (46 U.S.C.
802);

(k) The term “fishery facility” means—

(1) for operations on land—

(A) any structure or appurtenance thereto designed for
the unloading and receiving from vessels, the processing,
the holding pending processing, the distribution after proc-
essing, or the holding pending distribution, of fish from
one or more fisheries.

(B) the land necessary for any such structure or
appurtenance described in subparagraph (A), and

(C) equipment which is for use in connection with any
such structure or appurtenance and which is necessary for
the performance of any function referred to in subpara-
graph (A); or
(2) for operations other than on land, any vessel built in

the United States used for, equipped to be used for, or of a

type which is normally used for, the processing of fish; or

(3) for aquaculture, including operations on land or
elsewhere—

(A) any structure or appurtenance thereto designed for
aquaculture;

(B) the land necessary for any such structure or
appurtenance described in subparagraph (A);

(C) equipment which is for use in connection with any
such structure or appurtenance and which is necessary for
the performance of any function referred to in subpara-
graph (A); and

(D) any vessel built in the United States used for,
equipped to be used for, or of a type which is normally
used for aquaculture;
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but only if such structure, appurtenance, land, equipment, or vessel
is owned by an individual who is a citizen or national of the United
States or a citizen of the Northern Mariana Islands or by a cor-
poration, partnership, association, or other entity that is a citizen
of the United States within the meaning of section 2 of the Ship-
ping Act, 1916 (46 U.S.C. 802), and for purposes of applying such
section 2 with respect to this section—

(i) the term “State” as used therein includes any State, the

District of Columbia, the Commonwealth of Puerto Rico, Amer-

ican Samoa, the Virgin Islands of the United States, Guam,

the Northern Mariana Islands, or any other Commonwealth,
territory, or possession of the United States; and
(ii) citizens of the United States must own not less than

75 percent of the interest in the entity and nationals of the

United States or citizens of the Northern Mariana Islands

shall be treated as citizens of the United States in meeting

such ownership requirement;

(1) The term “fishing vessel” has the meaning given such term
by section 3(11) of the Fishery Conservation and Management Act
of 1976 (16 U.S.C. 1802(11)1); and any reference in this title to a
vessel designed principally for commercial use in the fishing trade
or industry shall be treated as a reference to a fishing vessel,

(m) The term “United States” when used in a geographical con-
text with respect to fishing vessels of fishery facilities includes all
States referred to in subsection (k)@).

(n) The term “Secretary” means the Secretary of Commerce
with respect to fishing vessels and fishing facilities as provided by
this title, and the Secretary of Transportation with respect to all
other vessels and general shipyard facilities (as defined in section
1112(d)(3)).

(o) The term “eligible export vessel” means a vessel con-
structed, reconstructed, or reconditioned in the United States for
use in world-wide trade which will, upon delivery or redelivery, be
placed under or continued to be documented under the laws of a
country other than the United States.

SEC. 1102. [46 App. U.S.C. 1272] There is hereby created a
Federal Ship Financing Fund (hereinafter referred to as the Fund)
which shall be used by the Secretary as a revolving fund for the
purpose of carrying out the provisions of this title, and there shall
be allocated to such Fund the sum of $1,000,000 out of funds made
available to the Secretary under the appropriation authorized by
Section 1107. Moneys in the Fund shall be deposited in the Treas-
ury of the United States to the credit of the Fund or invested in
bonds or other obligations of, or guaranteed as to principal and in-
terest by, the United States.

SEC. 1103. [46 App. U.S.C. 1273] (a) The Secretary is author-
ized to guarantee, and to enter into commitments to guarantee, the
payment of the interest on, and the unpaid balance of the principal
of, any obligation which is eligible to be guaranteed under this
title. A guarantee, or commitment to guarantee, made by the Sec-

1So0 in law. Probably should read “section 3(17) of the Magnuson-Stevens Fishery Conserva-
tion and Management Act (16 U.S.C. 1802(17)”.
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retary under this title shall cover 100 percent of the amount of the
principal and interest of the obligation.

(b) No obligation shall be guaranteed under this title unless
the obligor conveys or agrees to convey to the Secretary such secu-
rity interest, which may include a mortgage or mortgages on a ves-
sel or vessels, as the Secretary may reasonably require to protect
the interests of the United States.

(c) The Secretary shall not guarantee the principal of obliga-
tions in an amount in excess of 75 per centum, or 87%2 per centum,
whichever is applicable under section 1104 of this title, of the
amount, as determined by the Secretary which determination shall
be conclusive, paid by or for the account of the obligor for the con-
struction, reconstruction, or reconditioning of a vessel or vessels
with respect to which a security interest has been conveyed to the
Secretary unless the obligor creates an escrow fund as authorized
by section 1108 of this title, in which case the Secretary may guar-
antee 75 per centum or 87%2 per centum, whichever is applicable
undeli section 1104 of this title, of the actual cost of such vessel or
vessels.

(d) The full faith and credit of the United States is pledged to
the payment of all guarantees made under this title with respect
to both principal and interest, including interest, as may be pro-
vided for in the guarantee, accruing between the date of default
under a guaranteed obligation and the payment in full of the guar-
antee.

(e) Any guarantee, or commitment to guarantee, made by the
Secretary under this title shall be conclusive evidence of the eligi-
bility of the obligations for such guarantee, and the validity of any
guarantee, or commitment to guarantee, so made shall be incon-
testable. Notwithstanding an assumption of an obligation by the
Secretary under section 1105 (a) or (b) of this Act, the validity of
the guarantee of an obligation made by the Secretary under this
}:‘itle is unaffected and the guarantee remains in full force and ef-
ect.

(f) The aggregate unpaid principal amount of the obligations
guaranteed under this section and outstanding at any one time
shall not exceed $12,000,000,000, of which (1) $850,000,000 shall
be limited to obligations pertaining to guarantees of obligations for
fishing vessels and fishery facilities made under this title, and (2)
$3,000,000,000 shall be limited to obligations pertaining to guaran-
tees of obligations for eligible export vessels. No additional limita-
tions may be imposed on new commitments to guarantee loans for
any fiscal year, except in such amounts as established in advance
in annual authorization Acts. No vessel eligible for guarantees
under this title shall be denied eligibility because of its type.

(g)(1) The Secretary may not issue a commitment to guarantee
obligations for an eligible export vessel unless, after considering—

(A) the status of pending applications for commitments to
guarantee obligations for vessels documented under the laws of
the United States and operating or to be operated in the do-
mestic or foreign commerce of the United States,

(B) the economic soundness of the applications referred to
in subparagraph (A), and

(C) the amount of guarantee authority available,



Sec. 1103 MERCHANT MARINE ACT, 1936 100

the Secretary determines, in the sole discretion of the Secretary,
that the issuance of a commitment to guarantee obligations for an
eligible export vessel will not result in the denial of an economi-
cally sound application to issue a commitment to guarantee obliga-
tions for vessels documented under the laws of the United States
operating in the domestic or foreign commerce of the United States.

(2) The Secretary may not issue commitments to guarantee
obligations for eligible export vessels under this section after the
later of—

(A) the 5th anniversary of the date on which the Secretary
publishes final regulations setting forth the application proce-
dures for the issuance of commitments to guarantee obligations
for eligible export vessels,

(B) the last day of any 5-year period in which funding and
guarantee authority for obligations for eligible export vessels
have been continuously available, or

(C) the last date on which those commitments may be
issued under any treaty or convention entered into after the
date of the enactment of the National Shipbuilding and Ship-
yard Conversion Act of 1993 that prohibits guarantee of those
obligations.

(h)(1) The Secretary shall—

(A) establish in accordance with this subsection a system
of risk categories for obligations guaranteed under this title,
that categorizes the relative risk of guarantees made under
this title with respect to the risk factors set forth in paragraph
(3); and

(B) determine for each of the risk categories a subsidy rate
equivalent to the cost of obligations in the category, expressed
as a percentage of the amount guaranteed under this title for
obligations in the category.

(2)(A) Before making a guarantee under this section for an
obligation, the Secretary shall apply the risk factors set forth in
paragraph (3) to place the obligation in a risk category established
under paragraph (1)(A).

(B) The Secretary shall consider the aggregate amount avail-
able to the Secretary for making guarantees under this title to be
reduced by the amount determined by multiplying—

(i) the amount guaranteed under this title for an obliga-
tion, by

(i1) the subsidy rate for the category in which the obliga-
tion is placed under subparagraph (A) of this paragraph.

(C) The estimated cost to the Government of a guarantee made
by the Secretary under this title for an obligation is deemed to be
the amount determined under subparagraph (B) for the obligation.

(D) The Secretary may not guarantee obligations under this
title after the aggregate amount available to the Secretary under
appropriations Acts for the cost of loan guarantees is required by
subparagraph (B) to be considered reduced to zero.

(3) The risk factors referred to in paragraphs (1) and (2) are
the following:

(A) If applicable, the country risk for each eligible export
vessel financed or to be financed by an obligation.
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(B) The period for which an obligation is guaranteed or to
be guaranteed.

(C) The amount of an obligation, which is guaranteed or to
be guaranteed, in relation to the total cost of the project fi-
nanced or to be financed by the obligation.

(D) The financial condition of an obligor or applicant for a
guarantee.

(E) If applicable, any guarantee related to the project,
other than the guarantee under this title for which the risk
factor is applied.

(F) If applicable, the projected employment of each vessel
or equipment to be financed with an obligation.

(G) If applicable, the projected market that will be served
by each vessel or equipment to be financed with an obligation.

(H) The collateral provided for a guarantee for an obliga-
tion.

(I) The management and operating experience of an obligor
or applicant for a guarantee.

(J) Whether a guarantee under this title is or will be in
effect during the construction period of the project.

(4) In this subsection, the term “cost” has the meaning given
that term in section 502 of the Federal Credit Reform Act of 1990
(2 U.S.C. 661a).

SEC. 1104A. [46 App. U.S.C. 1274] (a) Pursuant to the author-
ity granted under section 1103(a), the Secretary upon such terms
as he shall prescribe, may guarantee or make a commitment to
guarantee, payment of the principal of and interest on an obliga-
tion which aids in—

(1) financing, including reimbursement of an obligor for
expenditures previously made for, construction, reconstruction,
or reconditioning of a vessel (including an eligible export ves-
sel), which is designed principally for research, or for commer-
cial use (A) in the coastwise or intercoastal trade; (B) on the
Great Lakes, or on bays, sounds, rivers, harbors, or inland
lakes of the United States; (C) in foreign trade as defined in
section 905 of this Act for purposes of title V of this Act; or (D)
as an ocean thermal energy conversion facility or plantship; (E)
with respect to floating drydocks in the construction, recon-
struction, reconditioning, or repair of vessels; or (F) with re-
spect to an eligible export vessel, in world-wide trade;! Pro-
vided, however, That no guarantee shall be entered into pursu-
ant to this paragraph (a)(1) later than one year after delivery,
or redelivery in the case of reconstruction or reconditioning of
any such vessel unless the proceeds of the obligation are used
to finance the construction, reconstruction, or reconditioning of
a vessel or vessels, or facilities or equipment pertaining to ma-
rine operations;

(2) financing, including reimbursement of an obligor for
expenditures previously made for, construction, reconstruction,
reconditioning, or purchase of a vessel or vessels owned by citi-
zens or nationals of the United States or citizens of the North-

1So0 in original. The semicolon probably should be a colon.
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ern Mariana Islands which are designed principally for re-
search, or for commercial use in the fishing trade or industry;
(3) financing the purchase, reconstruction, or recondi-
tioning of vessels or fishery facilities for which obligations were
guaranteed under this title that, under the provisions of sec-
tion 1105:
(A) are vessels or fishery facilities for which obliga-
tions were accelerated and paid,;
(B) were acquired by the Fund; or
(C) were sold at foreclosure instituted by the Sec-
retary;
(4) financing, in whole or in part, the repayment to the
United States of any amount of construction-differential sub-
sidy paid with respect to a vessel pursuant to title V of this
Act, as amended,;
(5) refinancing existing obligations issued for one of the
purposes specified in (1), (2), (3), or (4) whether or not guaran-
teed under this title, including, but not limited to, short-term
obligations incurred for the purpose of obtaining temporary
funds with the view to refinancing from time to time;
(6) financing or refinancing, including, but not limited to,
the reimbursement of obligors for expenditures previously
made for, the construction, reconstruction, reconditioning, or
purchase of fishery facilities; or
(7) financing or refinancing, including, but not limited to,
the reimbursement of obligors for expenditures previously
made, for the purchase of individual fishing quotas in accord-
ance with section 303(d)(4) of the Magnuson Fishery Conserva-
tion and Management Act (16 U.S.C. 1853(d)(4)) 1.
Any obligation guaranteed under paragraphs (6) and (7) shall be
treated, for purposes of this title, in the same manner and to the
same extent as an obligation guaranteed under this title which aids
in the construction, reconstruction, reconditioning, or purchase of a
vessel; except with respect to provisions of this title that by their
nature can only be applied to vessels.

(b) Obligations guaranteed under this title—

(1) shall have an obligor approved by the Secretary as
responsible and possessing the ability, experience, financial re-
sources, and other qualifications necessary to the adequate
operation and maintenance of the vessel or vessels which serve
as security for the guarantee of the Secretary;

(2) subject to the provisions of subsection (c)(1) and sub-
section (i), shall be in an aggregate principal amount which
does not exceed 75 per centum of the actual cost or depreciated
actual cost, as determined by the Secretary, of the vessel which
is used as security for the guarantee of the Secretary: Pro-
vided, however, That in the case of a vessel, the size and speed

1The Magnuson Fishery Conservation and Management Act renamed the “Magnuson-Stevens
Fishery and Conservation and Management Act” by section 211(a) of the Department of Com-
merce and Related Agencies Appropriations Act, 1997 (Division A, title II of P.L. 104-208; 110
Stat. 3009-44).

Subsection (b) of such section provides as follows:

(b) Effective 15 days after the enactment of the Sustainable Fisheries Act, all references to
the Magnuson Fishery Conservation and Management Act shall be redesignated as references
to the Magnuson-Stevens Fishery Conservation and Management Act.
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of which are approved by the Secretary, and which is or would
have been eligible for mortgage aid for construction under sec-
tion 509 of this Act (or would have been eligible for mortgage
aid under section 509 of this Act except that the vessel was
built with the aid of construction-differential subsidy and said
subsidy has been repaid) and in respect of which the minimum
downpayment by the mortgagor required by that section would
be or would have been 12%% per centum of the cost of such ves-
sel, such obligations may be in an amount which does not ex-
ceed 87%2 per centum of such actual cost or depreciated actual
cost: Provided, further, That the obligations which relate to a
barge which is constructed without the aid of construction-dif-
ferential subsidy, or, if so subsidized, on which said subsidy
has been repaid, may be in an aggregate principal amount
which does not exceed 87%2 per centum of the actual cost or
depreciated actual cost thereof: Provided, further, That in the
case of a fishing vessel or fishery facility, the obligation shall
be in an aggregate principal amount not to exceed 80 percent
of the actual cost or depreciated actual cost of the fishing ves-
sel or fishery facility, except that no debt may be placed under
this proviso through the Federal Financing Bank: Provided,
further, That in the case of an ocean thermal energy conversion
facility or plantship which is constructed without the aid of
construction-differential subsidy, such obligations may be in an
aggregate principal amount which does not exceed 872 per-
cent of the actual cost or depreciated actual cost of the facility
or plantship: Provided further, That in the case of an eligible
export vessel, such obligations may be in an aggregate prin-
cipal amount which does not exceed 87%21 of the actual cost or
depreciated actual cost of the eligible export vessel,

(3) shall have maturity dates satisfactory to the Secretary
but, subject to the provisions of paragraph (2) of subsection (c)
of this section, not to exceed twenty-five years from the date
of the delivery of the vessel which serves as security for the
guarantee of the Secretary or, if the vessel has been recon-
structed or reconditioned, not to exceed the later of (i) twenty-
five years from the date of delivery of the vessel and (ii) the
remaining years of the useful life of the vessel as determined
by the Secretary;

(4) shall provide for payments by the obligor satisfactory
to the Secretary;

(5) shall bear interest (exclusive of charges for the guar-
antee and service charges, if any) at rates not to exceed such
per centum per annum on the unpaid principal as the Sec-
retary determines to be reasonable, taking into account the
range of interest rates prevailing in the private market for
similar loans and the risks assumed by the Secretary;

(6) shall provide, or a related agreement shall provide,
that if the vessel used as security for the guarantee of the Sec-
retary is a delivered vessel, the vessel shall be in class A-1,
American Bureau of Shipping, or shall meet such other stand-
ards as may be acceptable to the Secretary, with all required

1So0 in original, probably the word “per centum” should be inserted.
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certificates, including but not limited to, maine inspection cer-

tificates of the United States Coast or, in the case of an eligible

export vessel, of the appropriate national flag authorities
under a treaty, convention, or other international agreement to
which the United States is a party with all outstanding
requirements and recommendations necessary for retention of
class accomplished, unless the Secretary permits a deferment
of such repairs, and shall be tight, stanch, strong, and well and
sufficiently tackled, appareled, furnished, and equipped, and in
every respect seaworthy and in good running condition and re-
pair, and in all respects fit for service; and

(7) may provide, or a related agreement may provide, if the

vessel used as security for the guarantee of the Secretary is a
passenger vessel having the tonnage, speed, passenger accom-
modations and other characteristics set forth in title V of this
Act, as amended, and if the Secretary approves, that the sole
recourse against the obligor by the United States for any pay-
ments under the guarantee shall be limited to repossession of
the vessel and the assignment of insurance claims and that the
liability of the obligor for any payments of principal and inter-
est under the guarantee shall be satisfied and discharged by
the surrender of the vessel and all right, title, and interest
therein to the United States: Provided, That the vessel upon
surrender shall be (i) free and clear of all liens and encum-
brances whatsoever except the security interest conveyed to
the Secretary under this title, (ii) in class, and (iii) in as good
order and condition, ordinary wear and tear excepted, as when
acquired by the obligor, except that any deficiencies with re-
spect to freedom from encumbrances, condition and class may,
to the extent covered by valid policies of insurance, be satisfied
by the assignment to the Secretary of claims of the obligor
under such policies.

The Secretary may not establish, as a condition of eligibility for
guarantee under this title, a minimum principal amount for an
obligation covering the reconstruction or reconditioning of a fishing
vessel or fishery facility. For purposes of this title, the reconstruc-
tion or reconditioning of a fishing vessel or fishery facility does not
include the routine minor repair or maintenance of the vessel or fa-
cility.

(c)(1) The security for the guarantee of an obligation by the
Secretary under this title may relate to more than one vessel and
may consist of any combination of types of security. The aggregate
principal amount of obligations which have more than one vessel
as security for the guarantee of the Secretary under this title may
equal, but not exceed, the sum of the principal amount of obliga-
tions permissible with respect to each vessel.

(2) If the security for the guarantee of an obligation by the Sec-
retary under this title relates to more than one vessel, such obliga-
tion may have the latest maturity date permissible under sub-
section (b) of this section with respect to any of such vessels: Pro-
vided, That the Secretary may require such payments of principal,
prior to maturity, with respect to all related obligations as he
deems necessary in order to maintain adequate security for his
guarantee.
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(d)(1)(A) No commitment to guarantee, or guarantee of, an obli-
gation shall be made by the Secretary of Transportation unless the
Secretary finds that the property or project with respect to which
the obligation will be executed will be economically sound. In mak-
ing that determination, the Secretary shall consider—

(i) the need in the particular segment of the maritime in-
dustry for new or additional capacity, including any impact on
existing equipment for which a guarantee under this title is in
effect;

(i1) the market potential for the employment of the vessel
over the life of the guarantee;

(iii) projected revenues and expenses associated with
employment of the vessel,;

(iv) any charters, contracts of affreightment, transpor-
tation agreements, or similar agreements or undertakings rel-
evant to the employment of the vessel,

(v) other relevant criteria; and

(vi) for inland waterways, the need for technical improve-
ments, including but not limited to increased fuel efficiency, or
improved safety.

(B) No commitment to guarantee, or guarantee of, an obliga-
tion shall be made by the Secretary of Commerce unless the Sec-
retary finds, at or prior to the time such commitment is made or
guarantee becomes effective, that the property or project with re-
spect to which the obligation will be executed will be, in the Sec-
retary’s opinion economically sound and in the case of fishing ves-
sels, that the purpose of the financing or refinancing is consistent
with the wise use of the fisheries resources and with the develop-
ment, advancement, management, conservation, and protection of
the fisheries resources, or with the need for technical improve-
ments including but not limited to increased fuel efficiency or im-
proved safety.

(2) No commitment to guarantee, or guarantee of an obligation
may be made by the Secretary under this title for the purchase of
a used fishing vessel or used fishery facility unless—

(A) the vessel or facility will be reconstructed or recondi-
tioned in the United States and will contribute to the develop-
ment of the United States fishing industry; or

(B) the vessel or facility will be used in the harvesting of
fish from, or for a purpose described in section 1101(k) with re-
spect to, an underutilized fishery.

(3) No commitment to guarantee, or guarantee of an obli-
gation may be made by the Secretary under this title for the
construction, reconstruction, or reconditioning of an eligible ex-
port vessel unless—

(A) the Secretary finds that the construction, recon-
struction, or reconditioning of that vessel will aid in the
transition of United States shipyards to commercial activi-
ties or will preserve shipbuilding assets that would be
essential in time of war or national emergency, and

(B) the owner of the vessel agrees with the Secretary
of Transportation that the vessel shall not be transferred
to any country designated by the Secretary of Defense as
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a country whose interests are hostile to the interests of the

United States.

(e)(1) Except as otherwise provided in this subsection, the Sec-
retary shall prescribe regulations to assess in accordance with this
subsection a fee for the guarantee of an obligation under this title.

(2)(A) The amount of a fee under this subsection for a guar-
antee is equal to the sum determined by adding the amounts deter-
mined under subparagraph (B) for the years in which the guar-
antee is in effect.

(B) The amount referred to in subparagraph (A) for a year is
the present value (determined by applying the discount rate deter-
mined under subparagraph (F)) of the amount determined by
multiplying—

(i) the estimated average unpaid principal amount of the
obligation that will be outstanding during the year (determined
in accordance with subparagraph (E)), by

(i1) the fee rate established under subparagraph (C) for the
obligation for each year.

(C) The fee rate referred to in subparagraph (B)(ii) for an obli-
gation shall be—

(i) in the case of an obligation for a delivered vessel or
equipment, not less than one-half of 1 percent and not more
than 1 percent, determined by the Secretary for the obligation
under the formula established under subparagraph (D); or

(i) in the case of an obligation for a vessel to be con-
structed, reconstructed, or reconditioned, or of equipment to be
delivered, not less than one-quarter of 1 percent and not more
than one-half of 1 percent, determined by the Secretary for the
obligation under the formula established under subparagraph
(D).

(D) The Secretary shall establish a formula for determining the
fee rate for an obligation for purposes of subparagraph (C), that—

(i) is a sliding scale based on the creditworthiness of the
obligor;

(i) takes into account the security provided for a guar-
antee under this title for the obligation; and

(iii) uses—

(I) in the case of the most creditworthy obligors, the

lowest rate authorized under subparagraph (C) (i) or (i),

as applicable; and

(IT) in the case of the least creditworthy obligors, the

highest rate authorized under subparagraph (C) (i) or (ii),

as applicable.

(E) For purposes of subparagraph (B)(i), the estimated average
unpaid principal amount does not include the average amount (ex-
cept interest) on deposit in a year in the escrow fund under section
1108.

(F) For purposes of determining present value under subpara-
graph (B) for an obligation, the Secretary shall apply a discount
rate determined by the Secretary of the Treasury taking into con-
sideration current market yields on outstanding obligations of the
United States having periods to maturity comparable to the period
to maturity for the obligation with respect to which the determina-
tion of present value is made.
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(3) A fee under this subsection shall be assessed and collected
not later than the date on which amounts are first paid under an
obligation with respect to which the fee is assessed.

(4) A fee paid under this subsection is not refundable. How-
ever, an obligor shall receive credit for the amount paid for the re-
maining term of the guaranteed obligation if the obligation is refi-
nanced and guaranteed under this title after such refinancing.

(5) A fee paid under subsection (e) shall be included in the
amount of the actual cost of the obligation guaranteed under this
title and is eligible to be financed under this title.

(f) The Secretary shall charge and collect from the obligor such
amounts as he may deem reasonable for the investigation of appli-
cations for a guarantee, for the appraisal of properties offered as
security for a guarantee, for the issuance of commitments, for serv-
ices in connection with the escrow fund authorized by section 1108
and for the inspection of such properties during construction, recon-
struction, or reconditioning: Provided, That such charges shall not
aggregate more than one-half of 1 per centum of the original prin-
cipal amount of the obligations to be guaranteed.

(g) All moneys received by the Secretary under the provisions
of sections 1101-1107 of this title shall be deposited in the Fund.

(h) Obligations guaranteed under this title and agreements re-
lating thereto shall contain such other provisions with respect to
the protection of the security interests of the United States (includ-
ing acceleration, assumption, and subrogation provisions and the
issuance of notes by the obligor to the Secretary), liens and releases
of liens, payments of taxes, and such other matters as the Sec-
retary may, in his discretion, prescribe.

(1) The Secretary may not, with respect to—

b (1) the general 75 percent or less limitation in subsection

(b)(2);

(2) the 87%2 percent or less limitation in the 1st, 2nd, 4th,
or 5th proviso to subsection (b)(2) or section 1112(b); or
(3) the 80 percent or less limitation in the 3rd proviso to
such subsection;
establish by rule, regulation, or procedure any percentage within
any such limitation that is, or is intended to be, applied uniformly
to all guarantees or commitments to guarantee made under this
section that are subject to the limitation.

(j)(1) Upon receiving an application for a loan guarantee for an
eligible export vessel, the Secretary shall promptly provide to the
Secretary of Defense notice of the receipt of the application. During
the 30-day period beginning on the date on which the Secretary of
Defense receives such notice, the Secretary of Defense may dis-
approve the loan guarantee based on the assessment of the Sec-
retary of the potential use of the vessel in a manner that may
cause harm to United States national security interests. The Sec-
retary of Defense may not disapprove a loan guarantee under this
section solely on the basis of the type of vessel to be constructed
with the loan guarantee. The authority of the Secretary to dis-
approve a loan guarantee under this section may not be delegated
to any official other than a civilian officer of the Department of De-
fense appointed by the President, by and with the advice and con-
sent of the Senate.
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(2) The Secretary of Transportation may not make a loan guar-
antee disapproved by the Secretary of Defense under paragraph (1).

SEC. 1104B. [46 App. U.S.C. 1274a] (a) Notwithstanding the
provisions of this title, except as provided in subsection (d) of this
section, the Secretary, upon the terms the Secretary may prescribe,
may guarantee or make a commitment to guarantee, payment of
the principal of and interest on an obligation which aids in financ-
ing and refinancing, including reimbursement to an obligor for
expenditures previously made, of a contract for construction or re-
construction of a vessel or vessels which are designed and to be em-
ployed for commercial use in the coastwise or intercoastal trade or
in foreign trade as defmed in section 905 of this Act if—

(1) the construction or reconstruction by an applicant is
made necessary to replace vessels the continued operation of
which is denied by virtue of the imposition of a statutorily
mandated change in standards for the operation of vessels, and
where, as a matter of law, the applicant would otherwise be
denied the right to continue operating vessels in the trades in
which the applicant operated prior to the taking effect of the
statutory or regulatory change;

(2) the applicant is presently engaged in transporting car-
goes in vessels of the type and class that will be constructed
or reconstructed under this section, and agrees to employ ves-
sels constructed or reconstructed under this section as replace-
ments only for vessels made obsolete by changes in operating
standards imposed by statute;

(3) the capacity of the vessels to be constructed or recon-
structed under this title will not increase the cargo carrying ca-
pacity of the vessels being replaced,;

(4) the Secretary has not made a determination that the
market demand for the vessel over its useful life will diminish
so as to make the granting of the guarantee fiduciarily impru-
dent; and

(5) the Secretary has considered the provisions of section
1104A(d)(1)(A)(ii), (iv), and (v) of this title.

(b) For the purposes of this section—

(1) the maximum term for obligations guaranteed under
this program may not exceed 25 years;

(2) obligations guaranteed may not exceed 87%%2 percent of
the actual cost or depreciated actual cost to the applicant for
the construction or reconstruction of the vessel; and

(3) reconstruction cost obligations may not be guaranteed
unless the vessel after reconstruction will have a useful life of
at least 15 years.

The Secretary may not by rule, regulation, or procedure establish
any percentage within the 87%% percent or less limitation in para-
graph (2) that is, or is intended to be, applied uniformly to all guar-
antees or commitments to guarantee made under this section.

(c)(1) The Secretary shall by rule require that the applicant
provide adequate security against default. The Secretary may, in
addition to any fees assessed under section 1104A(e), establish a
Vessel Replacement Guarantee Fund into which shall be paid by
obligors under this section—



109 MERCHANT MARINE ACT, 1936 Sec. 1105

(A) annual fees which may be an additional amount on the
loan guarantee fee in section 1104A(e) not to exceed an addi-
tional 1 percent; or

(B) fees based on the amount of the obligation versus the
percentage of the obligor’s fleet being replaced by vessels con-
structed or reconstructed under this section.

(2) The Vessel Replacement Guarantee Fund shall be a sub-
account in the Federal Ship Financing Fund, and shall—

(A) be the depository for all moneys received by the Sec-
retary under sections 1101 through 1107 of this title with re-
spect to guarantee or commitments to guarantee made under
this section;

(B) not include investigation fees payable under section
1104A(f) which shall be paid to the Federal Ship Financing
Fund; and

(C) be the depository, whenever there shall be outstanding
any notes or obligations issued by the Secretary under section
1105(d) with respect to the Vessel Replacement Guarantee
Fund, for all moneys received by the Secretary under sections
1101 through 1107 from applicants under this section.

(d) The program created by this section shall, in addition to the
requirements of this section, be subject to the provisions of sections
1101 through 1103; 1104A(b) (1), (4), (5), (6); 1104A(e); 1104A(f);
1104A(h); and 1105 through 1107; except that the Federal Ship Fi-
nancing Fund is not liable for any guarantees or commitments to
guarantee issued under this section.

SEC. 1105. [46 App. U.S.C. 1275] (a) In the event of a default,
which has continued for thirty days, in any payment by the obligor
of principal or interest due under an obligation guaranteed under
this title, the obligee or his agent shall have the right to demand
(unless the Secretary shall, upon such terms as may be provided
in the obligation or related agreements, prior to that demand, have
assumed the obligor’s rights and duties under the obligation and
agreements and shall have made any payments in default), at or
before the expiration of such period as may be specified in the
guarantee or related agreements, but not later than ninety days
from the date of such default, payment by the Secretary of the un-
paid principal amount of said obligation and of the unpaid interest
thereon to the date of payment. Within such period as may be
specified in the guarantee or related agreements, but not later than
thirty days from the date of such demand, the Secretary shall
promptly pay to the obligee or his agent the unpaid principal
amount of said obligation and unpaid interest thereon to the date
of payment: Provided, That the Secretary shall not be required to
make such payment if prior to the expiration of said period he shall
find that there was no default by the obligor in the payment of
principal or interest or that such default has been remedied prior
to any such demand.

(b) In the event of a default under a mortgage, loan agreement,
or other security agreement between the obligor and the Secretary,
the Secretary may upon such terms as may be provided in the obli-
gation or related agreement, either:

(1) assume the obligor’s rights and duties under the agree-
ment, make any payment in default, and notify the obligee or
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the obligee’s agent of the default and the assumption by the
Secretary; or

(2) notify the obligee or the obligee’s agent of the default,
and the obligee or the obligee’s agent shall have the right to
demand at or before the expiration of such period as may be
specified in the guarantee or related agreements, but not later
than 60 days from the date of such notice, payment by the Sec-
retary of the unpaid principal amount of said obligation and of
the unpaid interest thereon. Within such period as may be
specified in the guarantee or related agreements, but not later
than 30 days from the date of such demand, the Secretary
shall promptly pay to the obligee or the obligee’s agent the un-
paid principal amount of said obligation and unpaid interest
thereon to the date of payment;

(c) In the event of any payment or assumption by the Secretary
under subsection (a) or (b) of this section, the Secretary shall have
all rights in any security held by him relating to his guarantee of
such obligations as are conferred upon him under any security
agreement with the obligor. Notwithstanding any other provision of
law relating to the acquisition, handling, or disposal of property by
the United States, the Secretary shall have the right, in his discre-
tion, to complete, recondition, reconstruct, renovate, repair, main-
tain, operate, charter, or sell any property acquired by him pursu-
ant to a security agreement with the obligor or may place a vessel
in the national defense reserve. The terms of the sale shall be as
approved by the Secretary.

(d) Any amount required to be paid by the Secretary pursuant
to subsection (a) or (b) of this section, shall be paid in cash. If at
any time the moneys in the Fund authorized by section 1102 of this
Act are not sufficient to pay any amount the Secretary is required
to pay by subsection (a) or (b) of this section, the Secretary is
authorized to issue to the Secretary of the Treasury notes or other
obligations in such forms and denominations, bearing such matu-
rities, and subject to such terms and conditions as may be pre-
scribed by the Secretary, with the approval of the Secretary of the
Treasury. Such notes or other obligations shall bear interest at a
rate determined by the Secretary of the Treasury, taking into con-
sideration the current average market yield on outstanding mar-
ketable obligations of the United States of comparable maturities
during the month preceding the issuance of such notes or other
obligations. The Secretary of the Treasury is authorized and di-
rected to purchase any notes and other obligations to be issued
hereunder and for such purpose he is authorized to use as a public
debt transaction the proceeds from the sale of any securities issued
under the Second Liberty Bond Act, as amended, and the purposes
for which securities may be issued under such Act, as amended, are
extended to include any purchases of such notes and obligations.
The Secretary of the Treasury may at any time sell any of the
notes or other obligations acquired by him under this section. All
redemptions, purchases, and sales by the Secretary of the Treasury
of such notes or other obligations shall be treated as public debt
transactions of the United States. Funds borrowed under this sec-
tion shall be deposited in the Fund and redemptions of such notes
and obligations shall be made by the Secretary from such Fund.
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(e) In the event of a default under any guaranteed obligation
or any related agreement, the Secretary shall take such action
against the obligor or any other parties liable thereunder that, in
his discretion, may be required to protect the interests of the
United States. Any suit may be brought in the name of the United
States or in the name of the obligee and the obligee shall make
available to the United States all records and evidence necessary
to prosecute any such suit. The Secretary shall have the right, in
his discretion, to accept a conveyance of title to and possession of
property from the obligor or other parties liable to the Secretary,
and may purchase the property for an amount not greater than the
unpaid principal amount of such obligation and interest thereon. In
the event that the Secretary shall receive through the sale of prop-
erty an amount of cash in excess of the unpaid principal amount
of the obligation and unpaid interest on the obligation and the ex-
penses of collection of those amounts, the Secretary shall pay the
excess to the obligor.

[Sections 1106 and 1107 were repealed by section 307(c) of Public Law
101-225.]

SEC. 1108. [46 App. U.S.C. 1279a] (a) If the proceeds of an
obligation guaranteed under this title are to be used to finance the
construction, reconstruction, or reconditioning of a vessel or vessels
which will serve as security for the guarantee of the Secretary, the
Secretary is authorized to accept and hold, in escrow under an es-
crow agreement with the obligor, a portion of the proceeds of all
obligations guaranteed under this title whose proceeds are to be so
used which is equal to: (i) the excess of the principal amount of all
obligations whose proceeds are to be so used over 75 per centum,
or 87%2 per centum, whichever is applicable under section 1104 of
this title, of the amount paid by or for the account of the obligor
for the construction, reconstruction, or reconditioning of the vessel
or vessels; (ii) with such interest thereon, if any, as the Secretary
may require: Provided, That in the event the security for the guar-
antee of an obligation by the Secretary relates both to a vessel or
vessels to be constructed, reconstructed or reconditioned and to a
delivered vessel or vessels, the principal amount of such obligation
shall be prorated for purposes of this subsection (a) under regula-
tions prescribed by the Secretary.

(b) The Secretary shall, as specified in the escrow agreement,
disburse the escrow fund to pay amounts the obligor is obligated
to pay as interest on such obligations or for the construction, recon-
struction, or reconditioning of the vessel or vessels used as security
for the guarantee of the Secretary under this title, to redeem such
obligations in connection with a refinancing under paragraph (4) of
subsection (a) of section 1104 or to pay to the obligor at such times
as may be provided for in the escrow agreement any excess interest
deposits, except that if payments become due under the guarantee
prior to the termination of the escrow agreement, all amounts in
the escrow fund at the time such payments become due (including
realized income which has not yet been paid to the obligor) shall
be paid into the Fund and (i) be credited against any amounts due
or to become due to the Secretary from the obligor with respect to
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the guaranteed obligations and (ii) to the extent not so required,
be paid to the obligor.

(c) If payments under the guarantee have not become due prior
to the termination of the escrow agreement, any balance of the es-
crow fund at the time of such termination shall be disbursed to
prepay the excess of the principal of all obligations whose proceeds
are to be used to finance the construction, reconstruction, or recon-
ditioning of the vessel or vessels which serve or will serve as secu-
rity for such guarantee over 75 per centum or 87%2 per centum,
whichever is applicable under section 1104 of this title, of the ac-
tual cost of such vessel or vessels to the extent paid, and to pay
interest on such prepaid amount of principal, and the remainder of
such balance of the escrow fund shall be paid to the obligor.

(d) The Secretary may invest and reinvest all or any part of
the escrow fund in obligations of the United States with such
maturities that the escrow fund will be available as required for
purposes of the escrow agreement.

(e) Any income realized on the escrow fund shall, upon receipt,
be paid to the obligor.

(f) The escrow agreement shall contain such other terms as the
Secretary may consider necessary to protect fully the interests of
the United States.

[Section 1109 was repealed by section 307(7) of Public Law 101-225.]

SEC. 1110. [46 App. U.S.C. 1279¢] (a) Pursuant to the author-
ity granted under section 1103(a) of this title, the Secretary, upon
such terms as he shall prescribe, may guarantee or make a com-
mitment to guarantee, payment of the principal of and interest on
an obligation which aids in financing, including reimbursement of
an obligor for expenditures previously made for, construction, re-
construction, or reconditioning of a commercial demonstration
ocean thermal energy conversion facility or plantship. Guarantees
or commitments to guarantee under this subsection shall be subject
to all the provisos, requirements, regulations, and procedures
which apply to guarantees or commitments to guarantee made pur-
suant to section 1104(a)(1) of this title, except that—

(1) no guarantees or commitments to guarantee may be
made by the Secretary under this subsection before October 1,
1981;

(2) the provisions of subsection (d) of section 1104 of this
title shall apply to guarantees or commitments to guarantee
for that portion of a commercial demonstration ocean thermal
energy conversion facility or plantship not to be supported with
appropriated Federal funds;

(3) guarantees or commitments to guarantee made pursu-
ant to this section may be in an aggregate principal amount
which does not exceed 87%2 percent of the actual cost or depre-
ciated actual cost of the commercial demonstration ocean ther-
mal energy conversion facility or plantship: Provided, That, if
the commercial demonstration ocean thermal energy conver-
sion facility or plantship is supported with appropriated Fed-
eral funds, such guarantees or commitments to guarantee may
not exceed 87%2 percent of the aggregate principal amount of
that portion of the actual cost or depreciated actual cost for
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which the obligor has an obligation to secure financing in

accordance with the terms of the agreement between the obli-

gor and the Department of Energy or other Federal agency;
and

(4) the provisions of this section may be used to guarantee
obligations for a total of not more than 5 separate commercial
demonstration ocean thermal energy conversion facilities and
plantships or a demonstrated 400 megawatt capacity, which-
ever comes first.

(b) A guarantee or commitment to guarantee shall not be made
under this section unless the Secretary of Energy, in consultation
with the Secretary, certifies to the Secretary that, for the ocean
thermal energy conversion facility or plantship for which the guar-
antee or commitment to guarantee is sought, there is sufficient
guarantee of performance and payment to lower the risk to the
Federal Government to a level which is reasonable. The Secretary
of Energy must base his considerations on the following: (1) the
successful demonstration of the technology to be used in such facil-
ity at a scale sufficient to establish the likelihood of technical and
economic viability in the proposed market; and (2) the need of the
United States to develop new and renewable sources of energy and
benefits to be realized from the construction and successful oper-
ation of such facility or plantship.

(c) A special subaccount in the Federal Ship Financing Fund,
to be known as the OTEC Demonstration Fund, shall be estab-
lished on October 1, 1981. The OTEC Demonstration Fund shall be
used for obligation guarantees authorized under this section which
do not qualify under other sections of this title. Except as specified
otherwise in this section, the operation of the OTEC Demonstration
Fund shall be identical with that of the parent Federal Ship Fi-
nancing Fund: except that, notwithstanding the provisions of sec-
tion 1104(g), (1) all moneys received by the Secretary pursuant to
sections 1101 through 1107 of this title with respect to guarantees
or commitments to guarantee made pursuant to this section shall
be deposited only in the OTEC Demonstration Fund, and (2) when-
ever there shall be outstanding any notes or other obligations
issued by the Secretary pursuant to section 1105(d) of this title
with respect to the OTEC Demonstration Fund, all moneys re-
ceived by the Secretary pursuant to sections 1101 through 1107 of
this title with respect to ocean thermal energy conversional facili-
ties or plantships shall be deposited in the OTEC Demonstration
Fund. Assets in the OTEC Demonstration Fund may at any time
be transferred to the parent fund whenever and to the extent that
the balance thereof exceeds the total guarantees or commitments
to guarantee made pursuant to this section then outstanding, plus
any notes or other obligations issued by the Secretary pursuant to
section 1105(d) of this title with respect to the OTEC Demonstra-
tion Fund. The Federal Ship Financing Fund shall not be liable for
any guarantees or commitments to guarantee issued pursuant to
this section. The aggregate unpaid principal amount of the obliga-
tions guaranteed with the backing of the OTEC Demonstration
Fund and outstanding at any one time shall not exceed
$1,650,000,000.
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(d) The provisions of section 1105(d) of this title shall apply
specifically to the OTEC Demonstration Fund as well as to the
Fund: Provided, however, That any notes or obligations issued by
the Secretary pursuant to section 1105(d) of this title with respect
to the OTEC Demonstration Fund shall be payable solely from pro-
ceeds realized by the OTEC Demonstration Fund.

(e) The interest on any obligation guaranteed under this sec-
tion shall be included in gross income for purposes of chapter 1 of
the Internal Revenue Code of 1954.

SEC. 1111. [46 App. U.S.C. 1279d] (a) AUTHORITY TO GUAR-
ANTEE OBLIGATIONS FOR ELIGIBLE EXPORT VESSELS.—The Sec-
retary may guarantee obligations for eligible export vessels—

(1) in accordance with the terms and conditions of this title
applicable to loan guarantees in the case of vessels documented
under the laws of the United States; or

(2) in accordance with such other terms as the Secretary
determines to be more favorable than the terms otherwise pro-
vided in this title and to be compatible with export credit
terms offered by foreign governments for the sale of vessels
built in foreign shipyards.

(b) INTERAGENCY COUNCIL.—

(1) ESTABLISHMENT; COMPOSITION.—There is hereby estab-
lished an interagency council for the purposes of this section.
The council shall be composed of the Secretary of Transpor-
tation, who shall be chairman of the Council, ! the Secretary of
the Treasury, the Secretary of State, the Assistant to the Presi-
dent for Economic Policy, the United States Trade Representa-
tive, and the President and Chairman of the United States Ex-
port-Import Bank, or their designees.

(2) 2 PURPOSE OF THE COUNCIL.—The council shall—

(A)2 obtain information on shipbuilding loan guarantees,
on direct and indirect subsidies, and on other favorable treat-
ment of shipyards provided by foreign governments to ship-
yards in competition with United States shipyards; and

(B)2 provide guidance to the Secretary in establishing
terms for loan guarantees for eligible export vessels under sub-
section (a)(2).

(3)2 CONSULTATION WITH U.S. SHIPBUILDERS.—The council shall
consult regularly with United States shipbuilders to obtain the
essential information concerning international shipbuilding com-
petition on which to set terms and conditions for loan guarantees
under subsection (a)(2).

(4)2 ANNUAL REPORT3.—Not later than January 31 of each
year (beginning in 1995), the Secretary of Transportation shall sub-
mit to Congress a report on the activities of the Secretary under
this section during the preceding year. Each report shall include
documentation of sources of information on assistance provided by
the governments of other nations to shipyards in those nations and
a summary of recommendations made to the Secretary during the
preceding year regarding applications submitted to the Secretary

1So0 in original. Probably should not be capitalized.
2Margins so in law. Probably should move margins two-ems to the right.
3So in law. Probably should strike “ANNUAL REPORT” and insert “ANNUAL REPORT”.
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during that year for loan guarantees under this title for construc-
tion of eligible export vessels.

SEC. 1112. [46 App. U.S.C. 1279¢e] (a) The Secretary, under
section 1103(a) and subject to the terms the Secretary shall pre-
scribe, may guarantee or make a commitment to guarantee the
payment of the principal of, and the interest on, an obligation for
advanced shipbuilding technology and modern shipbuilding tech-
nology of a general shipyard facility located in the United States.

(b) Guarantees or commitments to guarantee under this sec-
tion are subject to the extent applicable to all the laws, require-
ments, regulations, and procedures that apply to guarantees or
commitments to guarantee made under this title, except that guar-
antees or commitments to guarantee made under this section may
be in the aggregate principal amount that does not exceed 87%%
percent of the actual cost of the advanced shipbuilding technology
or modern shipbuilding technology.

(¢) The Secretary may accept the transfer of funds from any
other department, agency, or instrumentality of the United States
Government and may use those funds to cover the cost (as defined
in section 502 of the Federal Credit Reform Act of 1990) of making
guarantees or commitments to guarantee loans entered into under
this section.

(d) For purposes of this section:

(1) The term “advanced shipbuilding technology”
includes—

(A) numerically controlled machine tools, robots, auto-
mated process control equipment, computerized flexible
manufacturing systems, associated computer software, and
other technology for improving shipbuilding and related
industrial production which advance the state-of-the-art;
and

(B) novel techniques and processes designed to im-
prove shipbuilding quality, productivity, and practice, and
to promote sustainable development, including engineering
design, quality assurance, concurrent engineering, contin-
uous process production technology, energy efficiency,
waste minimization, design for recyclability or parts reuse,
inventory management, upgraded worker skills, and com-
munications with customers and suppliers.

(2) The term “modern shipbuilding technology” means the
best available proven technology, techniques, and processes
appropriate to enhancing the productivity of shipyards.

(3) The term “general shipyard facility” means—

(A) for operations on land—

(i) any structure or appurtenance thereto designed
for the construction, repair, rehabilitation, refurbish-

ment or rebuilding of any vessel (as defined in title 1,

United States Code) and including graving docks,

building ways, ship lifts, wharves, and pier cranes;

(i1) the land necessary for any structure or appur-
tenance described in clause (i); and

(iii) equipment that is for the use in connection
with any structure or appurtenance and that is nec-
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essary for the performance of any function referred to

in subparagraph (A);

(B) for operations other than on land, any vessel, float-
ing drydock or barge built in the United States and used
for, equipped to be used for, or of a type that is normally
used for activities referred to in subparagraph (A)(i) of this
paragraph.

SECc. 1111.1 [46 App. U.S.C. 1279f] (a) The Secretary is
authorized to guarantee the repayment of debt obligations issued
by entities under this section. Debt obligations to be guaranteed
may be issued by any entity that has been approved by the Sec-
retary and has agreed with the Secretary to such conditions as the
Secretary deems necessary for this section to achieve the objective
of the program and to protect the interest of the United States.

(b) Any debt obligation guaranteed under this section shall—

(1) be treated in the same manner and to the same extent
as other obligations guaranteed under this title, except with re-
spect to provisions of this title that by their nature cannot be
applied to obligations guaranteed under this section;

(2) have the fishing fees established under the program
paid into a separate subaccount of the fishing capacity reduc-
tion fund established under this section;

(3) not exceed $100,000,000 in an unpaid principal amount
outstanding at any one time for a program;

(4) have such maturity (not to exceed 20 years), take such
form, and contain such conditions as the Secretary determines
necessary for the program to which they relate;

(5) have as the exclusive source of repayment (subject to
the proviso in subsection (c)(2)) and as the exclusive payment
security, the fishing fees established under the program; and

(6) at the discretion of the Secretary be issued in the pub-
lic market or sold to the Federal Financing Bank.

(c)(1) There is established in the Treasury of the United States
a separate account which shall be known as the fishing capacity
reduction fund (referred to in this section as the “fund”). Within
the fund, at least one subaccount shall be established for each pro-
gram into which shall be paid all fishing fees established under the
program and other amounts authorized for the program.

(2) Amounts in the fund shall be available, without appropria-
tion or fiscal year limitation, to the Secretary to pay the cost of the
program, including payments to financial institutions to pay debt
obligations incurred by entities under this section: Provided, That
funds available for this purpose from other amounts available for
the program may also be used to pay such debt obligations.

(3) Sums in the fund that are not currently needed for the pur-
pose of this section shall be kept on deposit or invested in obliga-
tions of the United States.

(d) The Secretary is authorized and directed to issue such regu-
lations as the Secretary deems necessary to carry out this section.

1Section 303(a) of P.L. 104—297 (110 Stat. 3616) added this section at the end of title XI. This
section probably should be redesignated as section 1113.
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(e) For the purposes of this section, the term “program” means
a fishing capacity reduction program established under section 312
of the Magnuson Fishery Conservation and Management Act 1.

SEc. 1112.2 [46 App. U.S.C. 1279¢g] (a) Notwithstanding any
other provision of this title, all obligations involving any fishing
vessel, fishery facility, aquaculture facility, individual fishing
quota, or fishing capacity reduction program issued under this title
after the date of enactment of the Sustainable Fisheries Act shall
be direct loan obligations, for which the Secretary shall be the obli-
gee, rather than obligations issued to obligees other than the Sec-
retary and guaranteed by the Secretary. All direct loan obligations
under this section shall be treated in the same manner and to the
same extent as obligations guaranteed under this title except with
respect to provisions of this title which by their nature can only be
applied to obligations guaranteed under this title.

(b) Notwithstanding any other provisions of this title, the an-
nual rate of interest which obligors shall pay on direct loan obliga-
tions under this section shall be fixed at two percent of the prin-
cipal amount of such obligations outstanding plus such additional
percent as the Secretary shall be obligated to pay as the interest
cost of borrowing from the United States Treasury the funds with
which to make such direct loans.

TITLE XII—WAR RISK INSURANCE

SEc. 1201. [46 App. U.S.C. 1281] As used in this title—

(a) The term “American vessels” includes any vessel registered,
enrolled, or licensed under the laws of the United States and any
undocumented vessel owned or chartered by or made available to
the United States or any department or agency thereof and any tug
or barge or other watercraft (documented or undocumented) owned
by a citizen of the United States used in essential water transpor-
tation or in the fishing trade or industry, except watercraft used
exclusively in or for sport fishing.

(b) The term “transportation in the water-borne commerce of
the United States” includes the operation of vessels in the fishing
trade or industry, except watercraft used exclusively in or for sport
fishing.

(c) The term “war risks” includes to such extent as the Sec-
retary may determine all or any part of those losses which are ex-
cluded from marine insurance coverage under a “free of capture
and seizure” clause, or analogous clauses.

(d) The term “citizen of the United States” includes corpora-
tions, partnerships, and associations existing, authorized, or orga-
nized under the laws of the United States or any State, district,
Territory, or possession thereof.

1The Magnuson Fishery Conservation and Management Act renamed the “Magnuson-Stevens
Fishery and Conservation and Management Act” by section 211(a) of the Department of Com-
merce and Related Agencies Appropriations Act, 1997 (Division A, title II of P.L. 104-208; 110
Stat. 3009-44).

Subsection (b) of such section provides as follows:

(b) Effective 15 days after the enactment of the Sustainable Fisheries Act, all references to
the Magnuson Fishery Conservation and Management Act shall be redesignated as references
to the Magnuson-Stevens Fishery Conservation and Management Act.

2 Section 303(a) of P.L. 104-297 (110 Stat. 3616) added this section at the end of title XI. This
section probably should be redesignated as section 1114.
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(e) The term “Secretary” shall mean the Secretary of Transpor-
tation.

SEC. 1202. [46 App. U.S.C. 1282] (a) The Secretary, with the
approval of the President, and after such consultation with inter-
ested agencies of the Government as the President may require,
may provide insurance and reinsurance against loss or damage by
war risks in the manner and to the extent provided in this title,
whenever it appears to the Secretary that such insurance adequate
for the needs of the waterborne commerce of the United States can-
not be obtained on reasonable terms and conditions from companies
authorized to do an insurance business in a State of the United
States.

(b) Any insurance or reinsurance issued under any of the provi-
sions of this Act shall be based, insofar as practicable, upon consid-
eration of the risk involved.

(c) Insurance and reinsurance for vessels may be provided by
the Secretary under this title only on the condition that such ves-
sels be available for the United States in time of war or national
emergency.

SEC. 1203. [46 App. U.S.C. 1283] The Secretary may provide
the insurance and reinsurance authorized by section 1202 with re-
spect to the following persons, property, or interest:

(a) American vessels, including vessels under construction, for-
eign-flag vessels owned by citizens of the United States or engaged
in transportation in the waterborne commerce of the United States
or in such other transportation by water or such other services as
may be deemed by the Secretary to be in the interest of the na-
tional defense or the national economy of the United States, when
so engaged. In determining whether to grant such insurance or re-
insurance to foreign-flag vessels, the Secretary shall further con-
sider the characteristics, the employment, and the general manage-
ment of the vessel by the owner or charterer. American- and for-
eign-flag vessels so insured or reinsured shall be subject to such
vessel location reporting requirements as the Secretary may estab-
lish by regulation.

(b) Cargoes shipped or to be shipped on any such vessels, in-
cluding shipments by express or registered mail; cargoes owned by
citizens or residents of the United States, its Territories or posses-
sions; cargoes imported to, or exported from, the United States, its
Territories or possessions, and cargoes sold or purchased by citi-
zens or residents of the United States, its Territories or posses-
sions, under contracts of sale or purchase by the terms of which the
risk of loss by war risks or the obligation to provide insurance
against such risks is assumed by or falls upon a citizen or resident
of the United States, its Territories or possessions; cargoes shipped
between ports in the United States, or between ports in the United
States and its Territories and possessions, or between ports in such
Territories or possessions. For the purposes of this title, the term
“cargo” shall include loaded or empty containers located aboard
such vessels.

(c) The disbursements, including advances to masters and gen-
eral average disbursements, and freight and passage moneys of
such vessels.
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(d) The personal effects of the masters, officers, and crews of
such vessels, and of other persons transported on such vessels.

(e) Masters, officers, members of the crews of such vessels and
other persons employed or transported thereon against loss of life,
injury, detention by an enemy of the United States following cap-
ture.

(f) Statutory or contractual obligations or other liabilities of
such vessels or of the owner or charterer of such vessels of the na-
ture customarily covered by insurance.

SEC. 1204. [46 App. U.S.C. 1284] Whenever the Secretary
shall insure any risk included under subsection (d), (e), or (f) of sec-
tion 1203, insofar as it concerns liabilities relating to the masters,
officers, and crews of such vessels or to other persons transported
thereon, the insurance on such risks may include risks other than
war risks to the extent that the Secretary determines to be nec-
essary or advisable.

SEC. 1205. [46 App. U.S.C. 1285] (a) Any department or
agency of the United States may, with the approval of the Presi-
dent, procure from the Secretary any of the insurance as provided
for in this title, except as provided in sections 1 and 2 of the Act
of July 8, 1937 (50 Stat. 479).

(b) The Secretary is authorized with such approval to provide
such insurance at the request of the Secretary of Defense, and such
other agencies as the President may prescribe, without premium in
consideration of the agreement of the Secretary of Defense or such
agency to indemnify the Secretary against all losses covered by
such insurance, and the Secretary of Defense and such other agen-
cies are authorized to execute such indemnity agreement with the
Secretary. The signature of the President (or of an official des-
ignated by the President) on the agreement shall be treated as an
expression of the approval required under section 1202(a) to pro-
vide the insurance.

SEC. 1206. [46 App. U.S.C. 12861 The Secretary is authorized
to provide insurance for any person who performs services or pro-
vides facilities for or with respect to any American- or foreign-flag
vessel, public or private, against legal liabilities that may be in-
curred by such person in connection with the performance of such
services or the providing of such facilities. Such insurance shall not
be issued against liability to employees in respect of employers’ li-
ability of workmen’s compensation. No such insurance shall be pro-
vided unless, in the opinion of the Secretary, such insurance is re-
quired in the prosecution of the war effort or in connection with na-
tional defense and cannot be obtained at reasonable rates or upon
reasonable conditions from approved companies authorized to do
insurance business in any State of the United States.

SEC. 1207. [46 App. U.S.C. 1287] (a) To the extent that he is
authorized by this title to provide marine, war risk, and liability
insurance, the Secretary may reinsure, in whole or in part, any
company authorized to do an insurance business in any State of
the United States. The Secretary may reinsure with, or cede or
retrocede to, any such company any insurance or reinsurance pro-
vided by the Secretary in accordance with the provisions of this
title.
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(b) Reinsurance shall not be provided by the Secretary at rates
less than nor obtained by the Secretary at rates more than the
rates established by the Secretary on the same or similar risks or
the rates charged by the insurance carrier for the insurance so re-
insured whichever i1s most advantageous to the Secretary, except
that the Secretary may make to the insurance carrier such allow-
ances for expenses on account of the cost of services rendered or
facilities furnished as he deems reasonably to accord with good
business practice, but such allowance to the carrier shall not pro-
vide for any payment by the carrier on account of solicitation for
or stimulation of insurance business.

SEc. 1208. [46 App. U.S.C. 1288] (a) The Secretary shall cre-
ate an insurance fund in the Treasury to enable him to carry out
the provisions of this title. Moneys appropriated by Congress to
carry out the provisions of this title and all moneys received from
premiums, salvage, or other recoveries and all receipts in connec-
tion with this title shall be deposited in the Treasury to the credit
of such fund. Payments of return premiums, losses, settlements,
judgments, and all liabilities incurred by the United States under
this title shall be made from such fund through the Division of Dis-
bursement, Treasury Department. Upon the request of the Sec-
retary of Transportation, the Secretary of the Treasury may invest
or reinvest all or any part of the fund in securities of the United
States or in securities guaranteed as to principal and interest by
the United States. The interest and benefits accruing from such
securities shall be deposited to the credit of the fund.

(b) Such sums as shall be necessary to carry out the provisions
of this title are authorized to be appropriated to such fund.

SEC. 1209. [46 App. U.S.C. 1289] (a)(1) The Secretary, in the
administration of this title, may issue such policies, rules, and reg-
ulations as he deems proper and may adjust and pay losses, com-
promise and settle claims, whether in favor of or against the
United States and pay the amount of any judgment rendered
against the United States in any suit, or the amount of any settle-
ment agreed upon, in respect of any claim under insurance author-
ized by this title.

(2) In respect of hull insurance, the valuation in the policy for
actual or constructive total loss of the vessel insured shall be a
stated valuation (exclusive of National Defense features paid for by
the Government) determined by the Secretary which shall not ex-
ceed the amount that would be payable if the vessel had been
requisitioned for title under section 902(a) at the time of the
attachment of the insurance under said policy: Provided, That the
insured shall have the right within sixty days after the attachment
of the insurance under said policy, or within sixty days after deter-
mination of such valuation by the Secretary, whichever is later, to
reject such valuation, and shall pay, at the rate provided for in said
policy, premiums upon such asserted valuation as the insured shall
specify at the time of rejection, but such asserted valuation shall
not operate to the prejudice of the Government in any subsequent
action on the policy. In the event of the actual or constructive total
loss of the vessel, if the insured has not rejected such valuation the
amount of any claim therefor which is adjusted, compromised, set-
tled, adjudged, or paid shall not exceed such stated amount, but if
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the insured has so rejected such valuation, the insured shall be
paid as a tentative advance only, 75 per centum of such valuation
so determined by the Secretary and shall be entitled to sue the
United States in a court having jurisdiction of such claims to re-
cover such valuation as would be equal to the just compensation
which such court determines would have been payable if the vessel
had been requisitioned for title under section 902(a) at the time of
the attachment of the insurance under said policy: Provided, That
in the event of an election by the insured to reject the stated valu-
ation fixed by the Secretary and to sue in the courts, the amount
of the judgment will be payable without regard to the limitations
contained in the twelfth paragraph under the heading Maritime
Activities in title I of the Department of Commerce and Related
Agencies Appropriation Act, 1956, in the tenth paragraph under
the heading Maritime Activities in title III of the Department of
State, Justice, and Commerce, and the United States Information
Agency Appropriation Act, 1955, in the eleventh paragraph under
the heading “MARITIME ACTIVITIES” in title III of the Department
of Justice, State, and Commerce Appropriation Act, 1954, the tenth
paragraph under the heading “OPERATING DIFFERENTIAL SUB-
SIDIES” in title II of the Independent Offices Appropriation Act,
1953, the corresponding paragraphs of the Independent Offices
Appropriation Act, 1952, and the Third Supplemental Appropria-
tion Act, 1951, although the excess of any amounts advanced on ac-
count of just compensation over the amount of the court judgment
will be required to be refunded. In the event of such court deter-
mination, premiums under the policy shall be adjusted on the basis
of the valuation as finally determined and of the rate provided for
in said policy.

(b) The Secretary may prescribe and change forms and policies,
and fix, adjust, and change the amounts insured and rates of pre-
mium provided for in this title. The Secretary may charge and col-
lect an annual fee in an amount calculated to cover the expenses
of processing applications for insurance, the employment of under-
writing agents, and the appointment of experts.

(c) The Secretary, in administering this title, may exercise his
powers, perform his duties and functions, and make his expendi-
tures, in accordance with commercial practice in the marine insur-
ance business. Except as authorized in subsection (d) of this sec-
tion, no insurance broker or other person acting in a similar inter-
mediary capacity shall be paid any fee or other consideration by
the Secretary by virtue of his participation in arranging any insur-
ance wherein the Secretary directly insures any of the risk thereof.

(d) The Secretary may, and whenever he finds it practical to
do so shall, employ domestic companies or groups of domestic com-
panies authorized to do a marine insurance business in any State
of the United States, to act as his underwriting agent. The Sec-
retary may allow such companies or groups of companies fair and
reasonable compensation for servicing insurance written by such
companies or groups of companies as underwriting agent for the
Secretary. The services of such underwriting agents may be uti-
lized in the adjustment of claims under insurance provided by this
title, but no claim shall be paid unless and until it has been ap-
proved by the Secretary. Such compensation may include an allow-
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ance for expenses reasonably incurred by such agent, but such
allowance shall not include any payment by such agent on account
of solicitation for or stimulation of insurance business.

(e) The Secretary without regard to the laws, rules, or regula-
tions relating to the employment of employees of the United States,
may appoint and prescribe the duties of such number of experts in
marine insurance as he deems necessary under this title.

(f) The Secretary with the consent of any executive depart-
ment, independent establishment, or other agency of the Govern-
ment, including any field service thereof, may avail himself of the
use of information, services, facilities, officers, and employees
thereof in carrying out the provisions of this title.

SEC. 1210. [46 App. U.S.C. 12901 This title shall not affect
rights of seamen under existing law.

SEC. 1211. [46 App. U.S.C. 1291] The Secretary shall include
in his annual report to Congress a detailed statement of all activi-
ties and of all expenditures and receipts under this title for the pe-
riod covered by such report.

SEC. 1212. [46 App. U.S.C. 1292] Upon disagreement as to a
loss insured under this title, suit may be maintained against the
United States in admiralty in the district in which the claimant or
his agent resides, and this remedy shall be exclusive of any other
action by reason of the same subject matter against any agent or
employee of the United States employed or retained under this
title. If the claimant has no residence in the United States, suit
may be brought in the District Court of the District of Columbia
or in such other district court in which the Attorney General of the
United States agrees to accept service. Such suits shall be heard
and determined under the provisions of an Act entitled “An Act
authorizing suits against the United States in admiralty, suits for
salvage services, and providing for the release of merchant vessels
belonging to the United States from arrest and attachment in for-
eign jurisdiction, and for other purposes”, approved March 9, 1920,
as amended (known as the Suits in Admiralty Act). All persons
having or claiming or who might have an interest in such insur-
ance, may be made parties either initially or upon the motion of
either party. In any case where the Secretary acknowledges the
indebtedness of the United States on account of such insurance,
and there is a dispute as to the persons entitled to receive pay-
ment, the United States may bring an action in the nature of a bill
or interpleader against such parties, in the District Court for the
District of Columbia, or in the district court of the district in which
any such person resides. In such actions any party, if not a resi-
dent of or found within the district, may be brought in by order of
court served in such reasonable manner as the court directs. If the
court is satisfied that persons unknown might assert a claim on ac-
count of such insurance, it may direct service upon such persons
unknown by publication in the Federal Register. Judgment in any
such suit shall discharge the United States from further liability to
any parties to such action, and to all persons when service by pub-
lication upon persons unknown is directed by the court. The period
within which suits may be commenced contained in said Suits in
Admiralty Act shall, if claim be filed therefor within such period,
be suspended from such time of filing until the claim shall have
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been administratively denied by the Secretary and for sixty days
thereafter: Provided, however, That such claim shall be deemed to
have been administratively denied if not acted upon within six
months after the time of filing, unless the Secretary for good cause
shown shall have otherwise agreed with the claimant.

SEc. 1213. [46 App. U.S.C. 1293] A person having an insur-
able interest in a vessel may, with the approval of the Secretary,
insure with other underwriters in an amount in excess of the
amount insured with the Secretary of Transportation, and in that
event the Secretary of Transportation shall not be entitled to the
benefit of such insurance.

SEC. 1214. [46 App. U.S.C. 1294] The authority of the Sec-
retary to provide insurance and reinsurance under this title shall
expire June 30, 2005.

TITLE XIII—MARITIME EDUCATION AND TRAINING

SEC. 1301. [46 App. U.S.C. 1295] It is the policy of the United
States that merchant marine vessels of the United States should
be operated by highly trained and efficient citizens of the United
States and that the United States Navy and the merchant marine
of the United States should work closely together to promote the
maximum integration of the total seapower forces of the United
States. In furtherance of this policy—

(1) the Secretary of Transportation is authorized to take
the steps necessary to provide for the education and training
of citizens of the United States who are capable of providing
for the safe and efficient operation of the merchant marine of
the United States at all times and as a naval and military aux-
iliary in time of war or national emergency; and

(2) the Secretary of Navy, in cooperation with the Mari-
time Administrator and the head of each State maritime acad-
emy, shall assure that the training of future merchant marine
officers at the United States Merchant Marine Academy and at
the State maritime academies includes programs for naval
science training in the operation of merchant marine vessels as
a naval and military auxiliary and that naval officer training
programs for the training of future officers, insofar as possible,
be maintained at designated maritime academies consistent
with United States Navy standards and needs.

SEC. 1302. [46 App. U.S.C. 1295a] For purposes of this title—

(1) the term “Secretary” means the Secretary of Transpor-
tation;

(2) the term “Academy” means the United States Merchant
Marine Academy located at Kings Point, New York which is
maintained under section 1303;

(3) the term “State maritime academy” means any mari-
time academy or college which is assisted under section 1304
and which is sponsored by any State or territory of the United
States or, in the case of a regional maritime academy or col-
lege, sponsored by any group of States or territories of the
United States, or both; and
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(4) the term “merchant marine officer” means any person
who holds a license issued by the United States Coast Guard
which authorizes service—

(A) as a master, mate, or pilot on board any vessel of

1,000 gross tons or more as measured under section 14502

of title 46, United States Code, or an alternate tonnage

measured under section 14302 of that title as prescribed
by the Secretary under section 14104 of that title which is
documented under the laws of the United States and
which operates on the oceans or on the Great Lakes; or

(B) as an engineer officer on board any vessel pro-
pelled by machinery of 4,000 horsepower or more which is
documented under the laws of the United States.

SEC. 1303. [46 App. U.S.C. 1295b] (a) The Secretary shall
maintain the Academy for providing instruction to individuals to
grepare them for service in the merchant marine of the United

tates.

(b)(1) Each Senator and Member of the House of Representa-
tives, the Panama Canal Commission, the Governor of the North-
ern Mariana Islands, and the Delegate from American Samoa may
nominate for appointment as a cadet at the Academy any indi-
vidual who is—

(A) a citizen of the United States or a national of the
United States; and

(B) a resident of the State represented by such Senator if
the individual is nominated by a Senator, a resident of the
State in which the congressional district represented by such
Member of the House of Representatives is located if the indi-
vidual is nominated by a Member of the House of Representa-
tives (or a resident of Guam, the Virgin Islands, the District
of Columbia, the Commonwealth of Puerto Rico, or American
Samoa if the individual is nominated by a Member of the
House of Representatives representing such area), a resident of
the area or installation described in paragraph (3)(A)(i), or a
son or daughter of the personnel described in such paragraph,
if the individual is nominated by the Panama Canal Commis-
sion, or a resident of the Northern Mariana Islands if the indi-
vidual is nominated by the Governor of the Northern Mariana
Islands.

(2)(A) The Secretary shall establish minimum requirements for
the individual nominated pursuant to paragraph (1) and shall
establish a system of competition for the selection of individuals
qualified for appointment as cadets at the Academy.

(B) Such system of competition shall determine the relative
merit of appointing each such individual to the Academy through
the use of competitive examinations, an assessment of the aca-
demic background of the individual, and such other factors as are
considered effective indicators of motivation and the probability of
successful completion of training at the Academy.

(3)(A) Qualified individuals nominated pursuant to paragraph
(1) shall be selected each year for appointment as cadets at the
Academy to fill positions allocated as follows:

(i) Positions shall be allocated each year for individuals
who are residents of each State and are nominated by the
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Members of the Congress from such State in proportion to the

representation in Congress from that State.

(ii) Two positions shall be allocated each year for individ-
uals nominated by the Panama Canal Commission who are
sons or daughters of residents of any area or installation lo-
cated in the Republic of Panama which is made available to
the United States pursuant to the Panama Canal Treaty of
1977, the agreements relating to and implementing that
Treaty, signed September 7, 1977, and the Agreement Between
the United States of America and the Republic of Panama Con-
cerning Air Traffic Control and Related Services, concluded
January 8, 1979, and sons or daughters of personnel of the
United States Government and the Panama Canal Commission
residing in the Republic of Panama, nominated by the Panama
Canal Commission.

(ii1) One position shall be allocated each year for an indi-
vidual who is a resident of Guam and is nominated by the Del-
egate to the House of Representatives from Guam.

(iv) One position shall be allocated each year for an indi-
vidual who is a resident of the Virgin Islands and is nominated
by the Delegate to the House of Representatives from the Vir-
gin Islands.

(v) One position shall be allocated each year for an indi-
vidual who is a resident of the Northern Mariana Islands and
{s r&ominated by the Governor of the Northern Mariana Is-
ands.

(vi) One position shall be allocated each year for an indi-
vidual who is a resident of American Samoa and is nominated
by the Delegate to the House of Representatives from Amer-
ican Samoa.

(vii) Four positions shall be allocated each year for individ-
uals who are residents of the District of Columbia and are
nominated by the Delegate to the House of Representatives
from the District of Columbia.

(viii) One position shall be allocated each year for an indi-
vidual who is a resident of the Commonwealth of Puerto Rico
and is nominated by the Resident Commissioner to the United
States from Puerto Rico.

(B) The Secretary shall make appointments of qualified indi-
viduals to fill the positions allocated pursuant to subparagraph (A)
(from among the individuals nominated pursuant to paragraph (1))
in the order of merit determined pursuant to paragraph (2)(B)
among residents of each State, Guam, the Virgin Islands, the
Northern Mariana Islands, American Samoa, the District of Colum-
bia, and the Commonwealth of Puerto Rico and among individuals
nominated by the Panama Canal Commission.

(C) If positions are not filled after the appointments are made
pursuant to subparagraph (B), the Secretary shall make appoint-
ments of qualified individuals to fill such positions from among all
individuals nominated pursuant to paragraph (1) in the order of
merit determined pursuant to paragraph (2)(B) among an such
individuals.

(D) In addition, the Secretary may each year appoint without
competition as cadets at the Academy not more than 40 qualified
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individuals possessing qualities deemed to be of special value to the
Academy. In making such appointments the Secretary shall at-
tempt to achieve a national demographic balance at the Academy.

(E) No preference shall be granted in selecting individuals for
appointment as cadets at the Academy because one or more mem-
bers of the immediate family of any such individual are alumni of
the Academy.

(F) Any citizen of the United States selected for appointment
pursuant to this paragraph must agree to apply for midshipman
status in the United States Naval Reserve (including the Merchant
Marine Reserve, United States Naval Reserve) before being ap-
pointed as a cadet at the Academy.

(G) For purposes of this paragraph, the term “State” means the
several States.

(4)(A) In addition to paragraph (3), the Secretary may permit,
upon designation by the Secretary of the Interior, individuals from
the Trust Territory of the Pacific Islands to receive instruction at
the Academy.

(B) Not more than 4 individuals may receive instruction under
this paragraph at any one time.

(C) Any individual receiving instruction under the authority of
this paragraph shall receive the same allowances and shall be sub-
ject to the same rules and regulations governing admission, attend-
ance, discipline, resignation, discharge, dismissal, and graduation
as cadets at the Academy appointed from the United States, sub-
ject to such exceptions as shall be jointly agreed upon by the Sec-
retary and the Secretary of the Interior.

(5)(A) In addition to paragraphs (3) and (4), the President may
designate individuals from nations located in the Western Hemi-
sphere other than the United States to receive instruction at the
Academy.

(B) Not more than 12 individuals may receive instruction
under this paragraph at any one time, and not more than 2 indi-
viduals receiving instruction under this paragraph at any one time
may be from the same nation.

(C) Any individual receiving instruction under this subpara-
graph is entitled to the same allowances and shall be subject to the
same rules and regulations governing admission, attendance, dis-
cipline, resignation, discharge, dismissal, and graduation as cadets
at the Academy appointed from the United States.

(6)(A) In addition to paragraphs (3), (4), and (5), the Secretary
may permit, upon approval of the Secretary of State, individuals
from nations other than the United States to receive instruction at
the Academy.

(B) Not more than 30 individuals may receive instruction
under this paragraph at any one time.

(C) The Secretary shall insure that each nation from which an
individual comes to receive instruction under this paragraph shall
reimburse the Secretary for the cost of such instruction (including
the same allowances as received by cadets at the Academy ap-
pointed from the United States) as determined by the Secretary.

(D) Any individual receiving instruction at the Academy under
this paragraph shall be subject to the same rules and regulations
governing admission, attendance, discipline, resignation, discharge,
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dismissal, and graduation as cadets at the Academy appointed from
the United States.

(7)(A) The Secretary may permit, upon approval of the Sec-
retary of State, additional individuals from the Republic of Panama
to receive instruction at the Academy, in addition to those individ-
uals appointed under paragraphs (3), (4), (5), and (6) of this sub-
section.

(B) The Secretary shall be reimbursement for the cost of that
instruction (including the same allowances as received by cadets at
the Academy appointed from the United States) as determined by
the Secretary.

(C) An individual receiving instructions at the Academy under
this paragraph shall be subject to the same rules and regulations
governing admission, attendance, discipline, resignation, discharge,
dismissal, and graduation as cadets at the Academy appointed from
the United States.

(8) An individual appointed as a cadet under paragraph (3), or
receiving instruction under paragraph (4), (5), (6), or (7) of this sub-
section is not entitled to hold a license authorizing service on a
merchant marine vessel of the United States solely by reason of
graduation from the Academy.

(c)(1) Any citizen of the United States who is appointed as a
cadet at the Academy shall be appointed by the Secretary of the
Navy as a midshipman in the United States Naval Reserve (includ-
ing the Merchant Marine Reserve, United States Navy Reserve).

(2) The Secretary of the Navy shall provide for cadets of the
Academy who are midshipmen in the United States Naval Reserve
to be issued an identification card (referred to as a ‘military ID
card’) and to be entitled to all rights and privileges in accordance
with the same eligibility criteria as apply to other members of the
Ready Reserve of the reserve components of the Armed Forces.

(3) The Secretary of the Navy shall carry out paragraphs (1)
and (2) in coordination with the Secretary.

(d) The Secretary shall provide to any cadet at the Academy
all required uniforms and textbooks and allowances for transpor-
tation (including reimbursement of traveling expenses) while trav-
eling under orders as a cadet of the Academy.

(e)(1) Each individual appointed as a cadet at the Academy
after the date occurring 6 months after the effective date of the
Maritime Education and Training Act of 1980, who is a citizen of
the United States, shall as a condition of appointment to the Acad-
emy sign an agreement committing such individual—

(A) to complete the course of instruction at the Academy,
unless the individual is separated by the Academy;

(B) to fulfill the requirements for a license as an officer in
the merchant marine of the United States on or before the date
of graduation from the Academy of such individual,

(C) to maintain a license as an officer in the merchant ma-
rine of the United States for at least 6 years following the date
of graduation from the Academy of such individual,

(D) to apply for an appointment as, to accept if tendered
an appointment as, and to serve as a commissioned officer in
the United States Naval Reserve (including the Merchant Ma-
rine Reserve, United States Naval Reserve), the United States
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Coast Guard Reserve, or any other Reserve unit of an armed
force of the United States, for at least 6 years following the
date of graduation from the Academy of such individual;

(E) to serve the foreign and domestic commerce and the
national defense of the United States for at least 5 years fol-
lowing the date of graduation from the Academy—

(i) as a merchant marine officer serving on vessels doc-
umented under the laws of the United States or on vessels
owned and operated by the United States or by any State
or territory of the United States;

(ii) as an employee in a United States maritime-re-
lated industry, profession, or marine science (as deter-
mined by the Secretary), if the Secretary determines that
service under clause (i) is not available to such individual;

(iii) as a commissioned officer on active duty in an
armed force of the United States or in the National Oce-
anic and Atmospheric Administration; or

(iv) by combining the services specified in clauses (i),
(i1), and (1ii); and
(F) to report to the Secretary on the compliance by the

individual to this paragraph.

(2) If the Secretary determines that any individual who has at-
tended the Academy for not less than 2 years has failed to fulfill
the part of the agreement (required by paragraph (1)) described in
paragraph (1)(A), such individual may be ordered by the Secretary
of the Navy to active duty in the United States Navy to serve for
a period of time not to exceed 2 years. In cases of hardship as
detelilmined by the Secretary, the Secretary may waive this para-
graph.

(3)(A) If the Secretary determines that any individual has
failed to fulfill any part of the agreement (required by paragraph
(1)) described in subparagraphs (B), (C), (D), (E), or (F) of para-
graph (1), such individual may be ordered to active duty to serve
a period of time not less than 3 years and not more than the unex-
pired portion (as determined by the Secretary) of the service re-
quired by subparagraph (E) of such paragraph. The Secretary, in
consultation with the Secretary of Defense, shall determine in
which service the individual shall be ordered to active duty to serve
such period of time. In cases of hardship as determined by the Sec-
retary, the Secretary may waive this paragraph.

(B) If the Secretary of Defense is unable or unwilling to order
an individual to active duty under subparagraph (A), the Secretary
of Transportation—

(i) may recover from the individual the cost of education
provided by the Federal Government; and

(ii) shall request the Attorney General to begin court pro-
ceedings to recover the costs of education if the Secretary de-
cides to seek recovery under clause (i).

(4) The Secretary may defer the service commitment of any
individual pursuant to subparagraph (E) of paragraph (1) (as speci-
fied in the agreement required by such paragraph) for a period of
not more than 2 years if such individual is engaged in a graduate
course of study approved by the Secretary, except that any
deferment of service as a commissioned officer pursuant to para-
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graph (1)(E) must be approved by the Secretary of the military
department (including the Secretary of Commerce with respect to
the National Oceanic and Atmospheric Administration) which has
jurisdiction over such service.

(f) The Secretary may provide for the training of cadets at the
Academy—

(1) on vessels owned or subsidized by the United States;

(2) on other vessels documented under the laws of the
United States if the owner of any such vessel cooperates in
such use; and

(3) in shipyards or plants and with any industrial or edu-
cational organizations.

(g) The Superintendent of the Academy may confer the degree
of bachelor of science upon any individual who has met the condi-
tions prescribed by the Secretary and who, if citizen of the United
States, has passed the examination for a merchant marine officer’s
license. No individual may be denied a degree under this sub-
section because the individual is not permitted to take such exam-
ination solely because of physical disqualification.

(h)(1) A Board of Visitors to the Academy shall be established
for a term of two years commencing at the beginning of each Con-
gress, to visit the Academy annually on a date determined by the
Secretary and to make recommendations on the operation of the
Academy.

(2) The Board shall be composed of—

(A) 2 Senators appointed by the chairman of the Com-
merce, Science, and Transportation Committee of the Senate;

(B) 3 Members of the House of Representatives appointed
by the chairman of the Merchant Marine and Fisheries Com-
mittee of the House of Representatives;

(C) 1 Senator appointed by the Vice President;

(D) 2 Members of the House of Representatives ap-
poiérlted by the Speaker of the House of Representatives;
an
(E) the chairman of the Commerce, Science, and Transpor-

tation Committee of the Senate and the chairman of the Mer-

chant Marine and Fisheries Committee of the House of Rep-
resentatives, as ex officio members.

(3) Whenever a member of the Board is unable to attend the
annual meeting provided in paragraph (1), another individual may
be appointed in the manner provided by paragraph (2) as a sub-
stitute for such member.

(4) The chairmen of the Commerce, Science, and Transpor-
tation Committee of the Senate and the Merchant Marine and
Fisheries Committee of the House of Representatives may des-
ignate staff members of such committees to serve without reim-
bursement as staff for the Board.

(5) While away from their homes or regular places of business
in the performance of services for the Board, members of the Board
and any staff members designated under paragraph (4) shall be al-
lowed travel expenses, including per diem in lieu of subsistence, in
the same manner as persons employed intermittently in the Gov-
ernment service are allowed expenses under section 5703 of title 5,
United States Code.
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(i)(1) An Advisory Board to the Academy shall be established
to visit the Academy at least once during each academic year, for
the purpose of examining the course of instruction and manage-
ment of the Academy and advising the Maritime Administrator and
the Superintendent of the Academy.

(2) The Advisory Board shall be composed of not more than 7
persons of distinction in education and other fields relating to the
Academy who shall be appointed by the Secretary for terms not to
exceed 3 years and may be reappointed.

(3) The Secretary shall appoint a chairman from among the
members of the Advisory Board.

(4) While away from their homes or regular places of business
in the performance of service for the Advisory Board, members of
the Advisory Board shall be allowed travel expenses, including per
diem in lieu of subsistence, in the same manner as persons em-
ployed intermittently in the Government service are allowed ex-
penses under section 5703 of title 5, United States Code.

(5) The Federal Advisory Committee Act (5 U.S.C. App. 1 et
seq.) shall not apply to the Advisory Board established pursuant to
this subsection.

SEC. 1304. [46 App. U.S.C. 1295c] (a) The Secretary shall co-
operate with and assist any State maritime academy in providing
instruction to individuals to prepare them for service in the mer-
chant marine of the United States.

(b) The Governors of all States or territories of the United
States, or both, cooperating to sponsor a regional maritime acad-
emy shall designate in writing one State or territory of the United
States, from among the sponsoring States or territories, or both, to
conduct the affairs of such regional maritime academy. Any re-
gional maritime academy shall be eligible for assistance from the
Federal Government on the same basis as any State maritime
academy sponsored by a single State or territory of the United
States.

(e)(1)(A) The Secretary may furnish for training purposes any
suitable vessel under the control of the Secretary or provided under
subparagraph (B), or construct and furnish a suitable vessel if such
a vessel is not available, to any State maritime academy meeting
the requirements of subsection (f)(1). Any such vessel—

(i) shall be repaired, reconditioned, and equipped (includ-
ing supplying all apparel, charts, books, and instruments of
navigation) as necessary for use as a training ship;

(i) shall be furnished to such State maritime academy
only after application for such vessel is made in writing by the
Governor of the State or territory sponsoring such State mari-
time academy or, with respect to a regional maritime academy
the Governor of the State or territory designated pursuant to
subsection (b);

(iii) shall be furnished to such State maritime academy
only if a suitable port for the safe mooring of such vessel is
available while it is being used by such academy;

(iv) shall be maintained in good repair by the Secretary;
and

(v) shall remain the property of the United States.
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(B) Any department or agency of the United States may pro-
vide to the Secretary to be furnished to any State maritime acad-
emy any vessel (including equipment) which is suitable for the pur-
poses of this paragraph and which can be provided without det-
riment to the service to which such vessel is assigned.

(2) The Secretary may pay to any State maritime academy the
amount of the costs of all fuel consumed by any vessel furnished
under paragraph (1) while such vessel is being used for training
purposes by such academy.

(8)(A) The Secretary may provide for the training of individuals
attending a State maritime academy—

(i) on vessels owned or subsidized by the United States;
(i1) on other vessels documented under the laws of the

United States if the owner of any such vessel cooperates in

such use; and

(ii1) in shipyards or plants and with any industrial or edu-
cational organizations.

(B) While traveling under orders for purposes of receiving
training under this paragraph, any individual who is attending a
State maritime academy shall receive from the Secretary allow-
ances for transportation (including reimbursement of traveling ex-
penses) in accordance with any regulations promulgated by the
Secretary.

(d)(1)(A) The Secretary may enter into an agreement, which
shall be effective for not more than 4 years, with one State mari-
time academy (not including regional maritime academies) located
in each State or territory of the United States which meets the
requirements of subsection (f)(1), and with each regional maritime
academy which meets the requirements of subsection (f)(1), to
make annual payments to each such academy for the maintenance
and support of such academy.

(B) Subject to subparagraph (C), the annual payment to such
State maritime academy shall be at least equal to the amount
given to the academy for its maintenance and support by the State
in which it is located, and to such regional maritime academy shall
be at least equal to the amount given the academy by all States
and territories cooperating to sponsor the academy.

(C) The amount under subparagraph (B) may not be more than
$25,000, except that the amount shall be—

(i) $100,000 to such State maritime academy if the acad-
emy meets the condition set forth in subsection (f)(2); and
(i) $200,000 to such regional maritime academy if the

academy meets the condition set forth in subsection (f)(2).

(2) The Secretary shall provide to each State maritime acad-
emy guidance and assistance in developing courses on the oper-
ation and maintenance of new vessels, on equipment, and on inno-
vations being introduced to the merchant marine of the United
States.

(e) Upon the request of the Governor of any State or territory,
the President may detail, without reimbursement, any of the per-
sonnel of the United States Navy, the United States Coast Guard,
or the United States Maritime Service to any State maritime acad-
emy to serve as superintendents, professors, lecturers, or instruc-
tors at such academy.
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(f)(1) As a condition to receiving any payment or the use of any
vessel under this section, any State maritime academy shall—

(A) provide courses of instruction on navigation, marine
engineering (including steam and diesel propulsion), the oper-
ation and maintenance of new vessels and equipment, and
innovations being introduced to the merchant marine of the
United States;

(B) agree in writing to conform to such standards for
courses, training facilities, admissions, and instruction as are
established by the Secretary after consultation with the super-
intendents of the State maritime academies; and

(C) agree in writing to require, as a condition for gradua-
tion, that each individual who is a citizen of the United States
and who is attending the academy in a merchant marine offi-
cer preparation program shall pass the examination adminis-
tered by the Coast Guard required for issuance of license under
section 1701 of title 46, United States Code.

(2) As a condition to receiving an annual payment of any
amount in excess of $25,000 under subsection (d), a State maritime
academy shall agree to admit to such academy each year a number
of individuals who meet the admission requirements of such acad-
emy and who are citizens of the United States residing in States
and territories of the United States other than the States or terri-
tories, or both, supporting such academy. The Secretary shall
determine the number of individuals under this paragraph for each
State maritime academy so that such number does not exceed one-
third of the total number of individuals attending such academy at
any time.

(g)(1) The Secretary may enter into an agreement, which shall
be effective for not more than 4 academic years, with any indi-
vidual, who is a citizen of the United States and is attending a
State maritime academy which entered into an agreement with the
Secretary under subsection (d)(1), to make student incentive pay-
ments to such individual, which payments shall be in amounts
equaling $3,000 for each academic year and which payments shall
be—

(A) allocated among the various State maritime academies
in a fair and equitable manner;

(B) used to assist the individual in paying the cost of uni-
forms, books, and subsistence; and

(C) paid by the Secretary as the Secretary shall prescribe
while the individual is attending the academy.

(2) Each agreement entered into under paragraph (1) shall re-
quire the individual to accept midshipman and enlisted reserve sta-
tus in the United States Naval Reserve (including the Merchant
Marine Reserve, United States Naval Reserve) before receiving any
student incentive payments under this subsection.

(3) Each agreement entered into under paragraph (1) shall
obligate the individual receiving student incentive payments under
the agreement—

(A) to complete the course of instruction at the State mari-
time academy which the individual is attending, unless the
individual is separated by such academy;
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(B) to take the examination for a license as an officer in
the merchant marine of the United States on or before the date
of graduation from such State maritime academy of such indi-
vidual and to fulfill the requirements for such license not later
than 3 months after such graduation date;

(C) to maintain a license as an officer in the merchant ma-
rine of the United States for at least 6 years following the date
of graduation from such State maritime academy of such indi-
vidual;

(D) to accept if tendered an appointment as, and to serve
as a commissioned officer in the United States Naval Reserve
(including the Merchant Marine Reserve, United States Naval
Reserve), the United States Coast Guard Reserve, or any other
reserve unit of an armed force of the United States, for at least
6 years following the date of graduation from such State mari-
time academy of such individual;

(E) to serve the foreign and domestic commerce and the
national defense of the United States for at least 3 years fol-
lowing the date of graduation from the Academy—

(i) as a merchant marine officer serving on vessels doc-
umented under the laws of the United States or on vessels
owned and operated by the United States or by any State
or territory of the United States;

(il) as an employee in a United States maritime-re-
lated industry, profession, or marine science (as deter-
mined by the Secretary), if the Secretary determines that
service under clause (i) is not available to such individual,

(iii) as a commissioned officer on active duty in an
armed force of the United States or in the National Oce-
anic and Atmospheric Administration; or

(iv) by combining the services specified in clauses (i),
(i1), and (iii); and
(F) to report to the Secretary on the compliance by the

individual to this paragraph.

(4) If the Secretary determines that any individual who has
accepted the payment described in paragraph (1) has failed to ful-
fill the part of the agreement (required by paragraph (1)) described
in paragraph (3)(A), such individual may be ordered by the Sec-
retary of the Navy to active duty in the United States Navy to
serve for a period of time not to exceed 2 years. In cases of hard-
ship as determined by the Secretary, the Secretary may waive this
paragraph.

(5) If the Secretary determines that any individual has failed
to fulfill any part of the agreement (required by paragraph (1)) de-
scribed in subparagraph (B), (C), (D), (E), or (F) of paragraph (3),
such individual may be ordered to active duty to serve a period of
time not less than 2 years and not more than the unexpired portion
(as determined by the Secretary) of the service required by sub-
paragraph (E) of such paragraph. The Secretary, in consultation
with the Secretary of Defense, shall determine in which service the
individual shall be ordered to active duty to serve such period of
time. In cases of hardship as determined by the Secretary, the Sec-
retary may waive this paragraph.
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(6) The Secretary may defer the service commitment of any
individual pursuant to subparagraph (E) of paragraph (3) (as speci-
fied in the agreement required by such paragraph) for a period of
not more than 2 years if such individual is engaged in a graduate
course of study approved by the Secretary, except that any
deferment of service as a commissioned officer pursuant to sub-
paragraph (E) of such paragraph must be approved by the Sec-
retary of the military department (including the Secretary of Com-
merce with respect to the National Oceanic and Atmospheric
Administration) which has jurisdiction over such service.

(7) This subsection shall apply only to individuals first enter-
ing a State maritime academy after the date occurring 6 months
after the effective date of the Maritime Education and Training Act
of 1980.

(h) Any citizen of the United States attending a State maritime
academy may be appointed by the Secretary of the Navy as a mid-
shipman in the United States Naval Reserve (including the Mer-
chant Marine Reserve, United States Naval Reserve).

SEC. 1305. [46 App. U.S.C. 1295d]1 (a) The Secretary may pro-
vide additional training on maritime subjects, as the Secretary
deems necessary, to supplement other training opportunities and
may make any such training available to the personnel of the mer-
chant marine of the United States and to individuals preparing for
a career in the merchant marine of the United States.

(b) The Secretary may prepare or purchase any equipment or
supplies required for any training provided under subsection (a)
and may contract with any person, partnership, firm, association,
or corporation (without regard to section 3709 of the Revised Stat-
utes of the United States (41 U.S.C. 5)) for the performance of any
services deemed necessary by the Secretary in the preparation of
any such equipment or supplies and in the supervision and admin-
istration of any such training.

(c)(1) The Secretary shall assist maritime training institutions
approved by the Secretary in establishing a maritime oil pollution
prevention, response, and cleanup training program.

(2) Under the program established under paragraph (1)—

(A) the Secretary may provide, to maritime training insti-
tutions approved by the Secretary, vessels described in para-
graph (4), with title free of all liens, subject to the require-
ments specified under paragraph (3); and

(B) in return for receipt of such vessels, such institutions
shall—

(i) employ the vessels for the training of students and
appropriate maritime industry personnel in oil spill pre-
vention, response, cleanup, and related skills; and

(i1) make the vessels and qualified students available
to appropriate Federal, State, and local oil spill response
authorities in the event of a maritime oil spill.

. (3) The requirements referred to in paragraph (2)(A) are as fol-
ows:

(i) any vessel provided under paragraph (2)(A) shall be ten-
dered to the approved maritime training institution at a loca-
tion determined by the Secretary;
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(i1) no such vessel may be sold, traded, chartered, donated,
scrapped, or in any way altered or disposed of without the
prior approval of the Secretary;

(iii) no such vessel may be used in competition with any
privately owned vessel documented under the laws of the
United States or any State, unless necessary to carry out the
purposes of this subsection;

(iv) any approved maritime training institution in posses-
sion of such a vessel which can no longer utilize the vessel for
training purposes shall return the vessel to the Secretary, who
shall take possession of the vessel at the training institution
and thereafter may dispose of the vessel, or provide the vessel
to another approved maritime training institution, as the Sec-
retary determines appropriate; and

(v) such other requirements or conditions as the Secretary
determines appropriate.

(4) The vessels referred to in paragraph (2)(A) are United
States-built offshore supply vessels and United States-built tug/
supply vessels in the possession of the Maritime Administration as
a result of defaults on loans guaranteed under title XI of this Act.

SEC. 1306. [46 App. U.S.C. 1295e] (a) The Secretary may
establish and maintain a voluntary organization for the training of
citizens of the United States to serve on merchant marine vessels
of the United States to be known as the United States Maritime
Service.

(b) The Secretary may determine the number of individuals to
be enrolled for training and reserve purposes in such service, to fix
the rates of pay and allowances of such individuals without regard
to the provisions of chapter 51 and subchapter III of chapter 53 of
title 5, United States Code (relating to classification and General
Schedule pay rates), to prescribe the course of study and the peri-
ods of training in such service, and to prescribe the uniform of such
service and the rules governing the wearing and furnishing of such
uniform.

(c) The ranks, grades, and ratings for personnel of the United
States Maritime Service shall be the same as are then prescribed
for the personnel of the United States Coast Guard.

SEC. 1307. [46 App. U.S.C. 1295f] (a) As used in this section,
the term “civilian nautical school” means any school operated and
conducted in the United States (except the Academy maintained
under section 1303, any State maritime academy assisted under
section 1304, and any other school operated by the United States
or any agency of the United States) which offers instruction to indi-
viduals quartered on board any vessel for the primary purpose of
training them for service in the merchant marine.

(b) Each civilian nautical school shall be subject to examination
and inspection by the Secretary, and the Secretary may (under
such rules and regulations as the Secretary may prescribe) provide
for the rating and certification of such schools as to the adequacy
of the course of instruction, the competency of the instructors, and
the suitability of the equipment used by, or in connection with,
such school.
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[(e) repealed by section 4(b) of Public Law 98-89.]

(d) Whoever—
(1) violates this section or any regulations promulgated to
implement this section;
shall be fined not more than $10,000 or imprisoned for not more
than one year, or both, for each offense.

SEc. 1308. [46 App. U.S.C. 1295g] (a) The Secretary shall
establish such rules and regulations as may be necessary to carry
out this title.

(b) The Secretary may cooperate with and assist the Academy,
any State maritime academy, and any nonprofit training institu-
tion which has been jointly approved by the Secretary and the Sec-
retary of the department in which the United States Coast Guard
is operating as offering training courses which meet Federal regu-
lations for maritime training, by making vessels, shipboard equip-
ment, and other marine equipment, owned by the United States
which have been determined to be excess or surplus, available by
gift, loan, sale, lease, or charter to such institution for instructional
purposes on such terms as the Secretary deems appropriate.

(c)(1) The Secretary may secure directly from any department
or agency of the United States any information, facilities, or equip-
ment, on a reimbursable basis, necessary to carry out this title.

(2) Upon the request of the Secretary, the head of any depart-
ment or agency of the United States (including any military depart-
ment of the United States) may detail, on a reimbursable basis,
any of the personnel of such department or agency to the Secretary
to assist in carrying out this title.

(d) To carry out this title, the Secretary may employ at the
Academy any individual as a professor, lecturer, or instructor,
without regard to the provisions of title 5, United States Code (gov-
erning appointments in the competitive service), and may pay such
individual without regard to the provisions of chapter 51 and sub-
chapter III of chapter 53 of such title (relating to classification and
General Schedule pay rates).
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MERCHANT MARINE ACT, 1920

(Approved June 5, 1920, Chapter 250; 41 Stat. 988)

AN ACT To provide for the promotion and maintenance of the American merchant
marine, to repeal certain emergency legislation, and provide for the disposition,
regulation, and use of property acquired thereunder, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [46 App. U.S.C.
861] That it is necessary for the national defense and for the
proper growth of its foreign and domestic commerce that the
United States shall have a merchant marine of the best equipped
and most suitable types of vessels sufficient to carry the greater
portion of its commerce and serve as a naval or military auxiliary
in time of war or national emergency, ultimately to be owned and
operated privately by citizens of the United States; and it is hereby
declared to be the policy of the United States to do whatever may
be necessary to develop and encourage the maintenance of such a
merchant marine, and, insofar as may not be inconsistent with the
express provisions of this Act, the Secretary of Transportation
shall, in the disposition of vessels and shipping property as herein-
after provided, in the making of rules and regulations, and in the
administration of the shipping laws keep always in view this pur-
pose and object as the primary end to be obtained.

[Section 2 repealed by section 202(4) of Public Law 100-710]
[Section 3 repealed by section 903(b) of the Act of June 29, 1936]

[Sections 4 and 5 repealed by section 202(4) of Public Law 100-710]

SEC. 6. [46 App. U.S.C. 865] That the Secretary of Transpor-
tation is authorized and empowered to sell to aliens, at such prices
and on such terms and conditions as he may determine, not incon-
sistent with the provisions of section 51 (except that completion of
the payment of the purchase price and interest shall not be de-
ferred more than ten years after the making of the contract of
sale), such vessels as he shall, after careful investigation, deem un-
necessary to the promotion and maintenance of an efficient Amer-
ican merchant marine; but no such sale shall be made unless the
Secretary of Transportation, after diligent effort, has been unable
to sell, in accordance with the terms and conditions of section 5,1
such vessels to persons citizens of the United States, and has
determined to make such sale; and he shall make as part of his
records a full statement of his reasons for making such sale. De-
ferred payments of purchase price of vessels under this section

1Section 5 was repealed by section 202(4) of Public Law 100-710 (102 Stat. 4753).
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shall bear interest at the rate of not less than 5% per centum per
annum, payable semiannually.

SEC. 7. [46 App. U.S.C. 866] That the Secretary of Transpor-
tation is authorized and directed to investigate and determine as
promptly as possible after the enactment of this Act and from time
to time thereafter what steamship lines should be established and
put in operation from ports in the United States or any Territory,
District, or possession thereof to such world and domestic markets
as in his judgment are desirable for the promotion, development,
expansion, and maintenance of the foreign and coastwise trade of
the United States and an adequate postal service, and to determine
the type, size, speed, and other requirements of the vessels to be
employed upon such lines and the frequency and regularity of their
sailings, with a view to furnishing adequate, regular, certain, and
permanent service. The Secretary of Transportation is authorized
to sell, and if a satisfactory sale cannot be made, to charter such
of the vessels referred to in section 4 of this Act! or otherwise ac-
quired by the Secretary of Transportation, as will meet these
requirements to responsible persons who are citizens of the United
States who agree to establish and maintain such lines upon such
terms of payment and other conditions as the Secretary of Trans-
portation may deem just and necessary to secure and maintain the
service desired; and if any such steamship line is deemed desirable
and necessary and if no such citizen can be secured to supply such
service by the purchase or charter of vessels on terms satisfactory
to the Secretary of Transportation, the Secretary of Transportation
shall operate vessels on such line until the business is developed
so that such vessels may be sold on satisfactory terms and the
service maintained, or unless it shall appear within a reasonable
time that such line cannot be made self-sustaining: Provided, That
preference in the sale or assignment of vessels for operation on
such steamship lines shall be given to persons who are citizens of
the United States who have the support, financial and otherwise,
of the domestic communities primarily interested in such lines if
the Secretary of Transportation is satisfied of the ability of such
persons to maintain the service desired and proposed to be main-
tained, or to persons who are citizens of the United States who
may then be maintaining a service from the port of the United
States to or in the general direction of the world market port to
which the Secretary of Transportation has determined that such
service should be established: Provided further, That where steam-
ship lines and regular service have been established and are being
maintained by ships of the board at the time of the enactment of
this Act, such lines and service shall be maintained by the board
until, in the opinion of the board, the maintenance thereof is
unbusinesslike and against the public interests: And provided fur-
ther, That whenever the Secretary of Transportation shall deter-
mine, as provided in this Act, that trade conditions warrant the
establishment of a service or additional service under Government
administration where a service is already being given by persons,
citizens of the United States, the rates and charges for such Gov-
ernment service shall not be less than the cost thereof, including

1Section 4 was repealed by section 202(4) of Public Law 100-710 (102 Stat. 4753).
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a proper interest and depreciation charge on the value of Govern-
ment vessels and equipment employed therein.

SEC. 8. [46 App. U.S.C. 867] That it shall be the duty of the
Secretary of Transportation, in cooperation with the Secretary of
War, with the object of promoting, encouraging, and developing
ports and transportation facilities in connection with water com-
merce over which he has jurisdiction, to investigate territorial re-
gions and zones tributary to such ports, taking into consideration
the economies of transportation by rail, water, and highway and
the natural direction of the flow of commerce; to investigate the
causes of the congestion of commerce at ports and the remedies ap-
plicable thereto; to investigate the subject of water terminals, in-
cluding the necessary docks, warehouses, apparatus, equipment,
and appliances in connection therewith, with a view to devising
and suggesting the types most appropriate for different locations
and for the most expeditious and economical transfer or inter-
change of passengers or property between carriers by water and
carriers by rail; to advise with communities regarding the appro-
priate location and plan of construction of wharves, piers, and
water terminals; to investigate the practicability and advantages of
harbor, river, and port improvements in connection with foreign
and coastwise trade; and to investigate any other matter that may
tend to promote and encourage the use by vessels of ports adequate
to care for the freight which would naturally pass through such
ports: Provided, That if after such investigation the Secretary of
Transportation shall be of the opinion that rates, charges, rules, or
regulations of common carriers by rail subject to the jurisdiction of
the Surface Transportation Board are detrimental to the declared
object of this section, or that new rates, charges, rules, or regula-
tions new or additional port terminal facilities, or affirmative ac-
tion on the part of such common carriers by rail is necessary to
promote the objects of this section, the Secretary of Transportation
may submit his findings to the Surface Transportation Board for
such action as such Board may consider proper under existing law.

SEC. 9. [46 App. U.S.C. 868] That if the terms and conditions
of any sale of a vessel made under the provisions of this Act in-
clude deferred payments of the purchase price, the Secretary of
Transportation shall require, as part of such terms and conditions,
that the purchaser of the vessel shall keep the same insured (a)
against loss or damage by fire, and against marine risks and disas-
ters, and war and other risks if the Secretary of Transportation so
specifies, with such insurance companies, associations, or under-
writers, and under such forms of policies, and to such an amount,
as the Secretary of Transportation may prescribe or approve; and
(b) by protection and indemnity insurance with such insurance
companies, associations, or underwriters and under such forms of
policies, and to such an amount as the Secretary of Transportation
may prescribe or approve. The insurance required to be carried
under this section shall be made payable to the Secretary of Trans-
portation and/or to the parties as interest may appear. The Sec-
retary of Transportation is authorized to enter into any agreement
that he deems wise in respect to the payment and/or the guarantee
of premiums of insurance.
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SEC. 10. [46 App. U.S.C. 869] That the Secretary of Transpor-
tation may create out of insurance premiums, and revenue from
operations and sales, and maintain and administer separate insur-
ance funds which he may use to insure in whole or in part against
all hazards commonly covered by insurance policies in such cases,
any legal or equitable interest of the United States (1) in any ves-
sel constructed or in process of construction; and (2) in any plants
or property in the possession or under the authority of the Sec-
retary of Transportation. The United States shall be held to have
such an interest in any vessel toward the construction, recondi-
tioning, remodeling, improving, or equipping of which a loan has
been made under the authority of this Act, in any vessel upon
which he holds a mortgage or lien of any character, or in any vessel
which is obligated by contract with the owner to perform any serv-
ice in behalf of the United States, to the extent of the Govern-
ment’s interest therein.

[Section 11 repealed by section 903(b) of the Act of June 29, 1936]

SeEcC. 12. [46 App. U.S.C. 871] That all vessels may be recondi-
tioned and kept in suitable repair and until sold shall be managed
and operated by the Secretary of Transportation or chartered or
leased by him on such terms and conditions as the Secretary of
Transportation shall deem wise for the promotion and maintenance
of an efficient merchant marine, pursuant to the policy and pur-
poses declared in sections 1 and 51 of this Act; and the United
States Shipping Board Emergency Fleet Corporation shall continue
in existence and have authority to operate vessels, unless otherwise
directed by law, until all vessels are sold in accordance with the
provisions of this Act, the provision in section 11 of the “Shipping
Act, 1916,” to the contrary notwithstanding.

The term “reconditioned” as used in this section includes the
substitution of the most modern, most efficient, and most economi-
cal types of internal-combustion engines as the main propulsive
power of vessels. Should the Secretary of Transportation have any
such engines built in the United States and installed, in private
shipyards or navy yards of the United States, in one or more mer-
chant vessels owned by the United States, and the cost of the Sec-
retary of Transportation of such installation exceeds the amount of
funds otherwise available to him for that use, the Secretary of
Transportation may transfer to his funds from which expenditures
under this section may be paid, from his construction loan fund
authorized by section 11 of the Merchant Marine Act, 1920, so
much as in his judgment may be necessary to meet obligations
under contracts for such installation; and the Treasurer of the
United States shall, at the request of the Secretary of Transpor-
tation, make the transfer accordingly: Provided, That the total
amount hereafter expended by the Secretary of Transportation for
this purpose shall not in the aggregate exceed $25,000,000. Any
such vessel hereafter so equipped by the Secretary of Transpor-
tation under the provisions of this section shall not be sold for a
period of five years from the date the installation thereof is com-

1Section 5 was repealed by section 202(4) of Public Law 100-710 (102 Stat. 4753).
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pleted, unless it is sold for a price not less than the cost of the
installation thereof and of any other work of reconditioning done at
the same time plus an amount not less than $10 for each dead-
weight ton of the vessel as computed before such reconditioning
thereof is commenced. The date of the completion of such installa-
tion and the amount of the dead-weight tonnage of the vessel shall
be fixed by the Secretary of Transportation: Provided further, That
in fixing the minimum price at which the vessel may thus be sold
the Secretary of Transportation may deduct from the aggregate
amount above prescribed 5 per centum thereof per annum from the
date of the installation to the date of sale as depreciation: And pro-
vided further, That no part of such fund shall be expended upon
the reconditioning of any vessel unless the Secretary of Transpor-
tation shall have first made a binding contract for a satisfactory
sale of such vessel in accordance with the provisions of this Act, or
for the charter or lease of such vessels for a period of not less than
five years by a capable, solvent operator; or unless the Secretary
of Transportation is prepared and intends to directly put such ves-
sel in operation immediately upon completion. Such vessel, in any
of the enumerated instances, shall be documented under the laws
of the United States and shall remain documented under such laws
for a period of not less than five years from the date of the comple-
tion of the installation, and during such period it shall be operated
only on voyages which are not exclusively coastwise.

SEC. 13. [46 App. U.S.C. 872] That the Secretary of Transpor-
tation is further authorized to sell all property other than vessels
transferred to him under section 4! upon such terms and condi-
tions as the Secretary of Transportation may determine and pre-
scribe.

[Section 14 repealed by section 903(b) of the Act of June 29, 1936]

[Sections 15 and 16 repealed by section 307(4) of Public Law 101-225]

SEC. 17. [46 App. U.S.C. 875] The possession and control of
such other docks, piers, warehouses, wharves and terminal equip-
ment and facilities or parts thereof, including all leasehold ease-
ments, rights of way, riparian rights and other rights, estates or
interests therein or appurtenant thereto which were acquired by
the War Department or the Navy Department for military or naval
purpose during the war emergency may be transferred by the
President to the Secretary of Transportation whenever the Presi-
dent deems such transfer to be for the best interests of the United
States.

The President may at any time he deems it necessary, by order
setting out the need therefor and fixing the period of such need,
permit or transfer the possession and control of any part of the
property taken over by or transferred to the Secretary of Transpor-
tation under this section to the War Department or the Navy
Department for their needs, and when in the opinion of the Presi-
dent such need therefore ceases the possession and control of such
property shall revert to the Secretary of Transportation. None of

1Section 4 was repealed by section 202(4) of Public Law 100-710 (102 Stat. 4753).
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such property shall be sold except as may be hereafter provided by
law.

[Section 18 amended section 9 of the Act of September 7, 1916]

SEc. 19. [46 App. U.S.C. 876] (a) The Secretary of Transpor-
tation is authorized and directed in aid of the accomplishment of
the purposes of this Act:

(1) To make all necessary rules and regulations to carry out
the provisions of this Act;

And the Federal Maritime Commission is authorized and di-
rected in aid of the accomplishment of the purpose of this Act:

(2) To make rules and regulations affecting shipping in the for-
eign trade not in conflict with law in order to adjust or meet gen-
eral or special conditions unfavorable to shipping in the foreign
trade, whether in any particular trade or upon any particular route
or in commerce generally, including intermodal movements, ter-
minal operations, cargo solicitation, agency services, ocean trans-
portation intermediary services and operations, and other activities
and services integral to transportation systems, and which arise
out of or result from foreign laws, rules, or regulations or from
competitive methods, pricing practices, or other practices employed
by owners, operators, agents, or masters of vessels of a foreign
country; and

(3) To request the head of any department, board, bureau, or
agency of the Government to suspend, modify or annul rules or reg-
ulations which have been established by such department, board,
bureau, or agency, or to make new rules or regulations affecting
shipping in the foreign trade other than such rules or regulations
relating to the Public Health Service, the Consular Service, and the
Steamboat-Inspection Service.

(b) No rule or regulation shall hereafter be established by any
department, board, bureau, or agency of the Government which af-
fects shipping in the foreign trade, except rules or regulations af-
fecting the Public Health Service, the Consular Service, and the
Steamboat-Inspection Service, until such rule or regulation has
been submitted to the board for its approval and final action has
been taken thereon by the board or the President.

(c) Whenever the head of any department, board, bureau, or
agency of the Government refuses to suspend, modify, or annul any
rule or regulation, or make a new rule or regulation upon request
of the board, as provided in subsection (a)(3) of this section, or ob-
jects to the decision of the board in respect to the approval of any
rule or regulation, as provided in subsection (b) of this section,
either the board or the head of the department, board, bureau, or
agency which has established or is attempting to establish the rule
or regulation in question may submit the facts to the President
who is hereby authorized to establish or suspend, modify, or annul
such rule or regulation.

(d) No rule or regulation shall be established which in any
manner gives vessels owned by the United States any preference
or favor over those vessels documented under the laws of the
United States and owned by persons who are citizens of the United
States.
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(e) The Commission may initiate a rule or regulation under
subsection (a)(2) of this section either on its own motion or pursu-
ant to a petition. Any person, including a common carrier, tramp
operator, bulk operator, shipper, shippers’ association, ocean trans-
portation intermediary, marine terminal operator, or any compo-
nent of the Government of the United States, may file a petition
for relief under subsection (a)(2) of this section.

(f) In furtherance of the purposes of subsection (a)(2) of this
section—

(1) the Commission may, by order, require any person (in-
cluding any common carrier, tramp operator, bulk operator,
shipper, shippers’ association, ocean transportation inter-
mediary, or marine terminal operator, or an officer, receiver,
trustee, lessee, agent, or employee thereof) to file with the
Commission a report, answers to questions, documentary mate-
rial, or other information which the Commission considers nec-
essary or appropriate;

(2) the Commission may require a report or answers to
questions to be made under oath;

(3) the Commission may prescribe the form and the time
for response to a report and answers to questions; and

(4) a person who fails to file a report, answer, documentary
material, or other information required under this paragraph
shall be liable to the United States Government for a civil pen-
alty of not more than $5,000 for each day that the information
is not provided.

(g) In proceedings under subsection (a)(2) of this section—

(1) the Commission may authorize a party to use deposi-
tions, written interrogatories, and discovery procedures that, to
the extent practicable, are in conformity with the rules applica-
gle in civil proceedings in the district courts of the United

tates;

(2) the Commission may by subpoena compel the attend-
ance of witnesses and the production of books, papers, docu-
ments, and other evidence;

(3) subject to funds being provided by appropriations Acts,
witnesses are, unless otherwise prohibited by law, entitled to
the same fees and mileage as in the courts of the United
States;

(4) for failure to supply information ordered to be produced
or compelled by subpoena under paragraph (2), the Commis-
sion may—

(A) after notice and an opportunity for hearing, sus-
pend tariffs and service contracts of a common carrier or
that common carrier’s right to use tariffs of conferences
%nd service contracts of agreements of which it is a mem-

er, or

(B) assess a civil penalty of not more than $5,000 for
each day that the information is not provided; and
(5) when a person violates an order of the Commission or

fails to comply with a subpoena, the Commission may seek

enforcement by a United States district court having jurisdic-
tion over the parties, and if, after hearing, the court deter-
mines that the order was regularly made and duly issued, it
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shall enforce the order by an appropriate injunction or other

process, mandatory or otherwise.

(h) Notwithstanding any other law, the Commission may
refuse to disclose to the public a response or other information pro-
vided under the terms of this section.

(1) If the Commission finds that conditions that are unfavorable
to shipping under subsection (a)(2) of this section exist, the Com-
mission may—

(1) limit sailings to and from United States ports or the
amount or type of cargo carried;

(2) suspend, in whole or in part, tariffs and service con-
tracts for carriage to or from United States ports, including a
common carrier’s right to use tariffs of conferences and service
contracts of agreements in United States trades of which it is
a member for any period the Commission specifies;

(3) suspend, in whole or in part, an ocean common carrier’s
right to operate under an agreement filed with the Commis-
sion, including any agreement authorizing preferential treat-
ment at terminals, preferential terminal leases, space char-
tering, or pooling of cargoes or revenue with other ocean com-
mon carriers;

(4) impose a fee, not to exceed $1,000,000 per voyage; or

(5) take any other action the Commission finds necessary
and appropriate to adjust or meet any condition unfavorable to
shipping in the foreign trade of the United States.

() Upon request by the Commission—

(1) the collector of customs at the port or place of destina-
tion in the United States shall refuse the clearance required by
section 4197 of the Revised Statutes (46 App. U.S.C. 91) to a
vessel of a country that is named in a rule or regulation issued
by the Commission under subsection (a)(2) of this section, and
shall collect any fees imposed by the Commission under sub-
section (i)(4) of this section; and

(2) the Secretary of the department in which the Coast
Guard is operating shall deny entry for purpose of oceanborne
trade, of a vessel of a country that is named in a rule or regu-
lation issued by the Commission under subsection (a)(2) of this
section, to any port or place in the United States or the navi-
gable waters of the United States, or shall detain that vessel
at the port or place in the United States from which it is about
to depart for another port or place in the United States.

(k) A common carrier that accepts or handles cargo for carriage
under a tariff or service contract that has been suspended under
subsection (g)(4) or (i)(2) of this section, or after its right to use an-
other tariff or service contract has been suspended under those
paragraphs, is subject to a civil penalty of not more than $50,000
for each day that it is found to be operating under a suspended tar-
iff or service contract.
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(1) The Commission may consult with, seek the cooperation of,
or make recommendations to other appropriate Government agen-
cies prior to taking any action under this section.

[Section 20 repealed by section 20(a) of Public Law 98-237]

SEC. 21. [46 App. U.S.C. 877] That from and after February
1, 1922, the coastwise laws of the United States shall extend to the
island Territories and possessions of the United States not now
covered thereby, and the Secretary of Transportation is directed
prior to the expiration of such year to have established adequate
steamship service at reasonable rates to accommodate the com-
merce and the passenger travel of said islands and to maintain and
operate such service until it can be taken over and operated and
maintained upon satisfactory terms by private capital and enter-
prise: Provided, That if adequate shipping service is not established
by February 1, 1922, the President shall extend the period herein
allowed for the establishment of such service in the case of any is-
land Territory or possession for such time as may be necessary for
the establishment of adequate shipping facilities therefor: Provided
further, That, until Congress shall have authorized the registry as
vessels of the United States of vessels owned in the Philippine Is-
lands, the Government of the Philippine Islands is hereby author-
ized to adopt, from time to time, and enforce regulations governing
the transportation of merchandise and passengers between ports or
places in the Philippine Archipelago: And provided further, That
the foregoing provisions of this section shall not take effect with
reference to the Philippine Islands until the President of the
United States after a full investigation of the local needs and condi-
tions shall, by proclamation, declare that an adequate shipping
service has been established as herein provided and fix a date for
the going into effect of the same: And further provided, That the
coastwise laws of the United States shall not extend to the Virgin
Islands of the United States until the President of the United
States shall, by proclamation, declare that such coastwise laws
shall extend to the Virgin Islands and fix a date for the going into
effect of same.

[Sections 22 and 23 repealed by section 202(4) of Public Law 100-710]

[Section 24 repealed by section 12(c) of Public Law 86-682]

[Sections 25 and 26 repealed by section 4(b) of Public Law 98-89]

SEC. 27.1 [46 App. U.S.C. 883] That no merchandise, includ-
ing merchandise owned by the United States Government, a State
(as defined in section 2101 of the? title 46, United States Code),
or a subdivision of a State, shall be transported by water, or by
land and water, on penalty of forfeiture of the merchandise (or a
monetary amount up to the value thereof as determined by the Sec-
retary of the Treasury, or the actual cost of the transportation,

1Section 8 of the Act of June 19, 1886, provides as follows:

SEC. 8. No foreign vessel shall transport passengers between ports or places in the United
States, either directly or by way of a foreign port, under a penalty of two hundred dollars for
each passenger so transported and landed.

2So in original. The word “the” probably should not appear.
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whichever is greater, to be recovered from any cosignor, seller,
owner, importer, consignee, agent, or other person or persons so
transporting or causing said merchandise to be transported), be-
tween points in the United States, including Districts, Territories,
and possessions thereof embraced within the coastwise laws, either
directly or via a foreign port, or for any part of the transportation,
in any other vessel than a vessel built in and documented under
the laws of the United States and owned by persons who are citi-
zens of the United States, or vessels to which the privilege of en-
gaging in the coastwise trade is extended by section 18 or 22 of this
Act: Provided, That no vessel of more than 200 gross tons (as meas-
ured under chapter 143 of title 46, United States Code) having at
any time acquired the lawful right to engage in the coastwise
trade, either by virtue of having been built in or documented under
the laws of the United States, and later sold foreign in whole or
in part, or placed under foreign registry, shall hereafter acquire the
right to engage in the coastwise trade: Provided further, That no
vessel which has acquired the lawful right to engage in the coast-
wise trade, by virtue of having been built in or documented under
the laws of the United States, and which has later been rebuilt,
shall have the right thereafter to engage in the coastwise trade,
unless the entire rebuilding, including the construction of any
major components of the hull or superstructure of the vessel, is ef-
fected within the United States, its Territories (not including trust
territories), or its possessions: Provided further, That this section
shall not apply to merchandise transported between points within
the continental United States, including Alaska, over through
routes heretofore or hereafter recognized by the Surface Transpor-
tation Board for which routes rate tariffs have been or shall here-
after be filed with the Board when such routes are in part over Ca-
nadian rail lines and their own or other connecting water facilities:
Provided further, That this section shall not become effective upon
the Yukon River until the Alaska Railroad shall be completed and
the Secretary of Transportation shall find that proper facilities will
be furnished for transportation by persons citizens of the United
States for properly handling the traffic: Provided further, That this
section shall not apply to the transportation of merchandise loaded
on railroad cars or to motor vehicles with or without trailers, and
with their passengers or contents when accompanied by the oper-
ator thereof, when such railroad cars or motor vehicles are trans-
ported in any railroad car ferry operated between fixed termini on
the Great Lakes as a part of a rail route, if such car ferry is owned
by a common carrier by water and operated as part of a rail route
with the approval of the Surface Transportation Board, and if the
stock of such common carrier by water, or its predecessor, was
owned or controlled by a common carrier by rail prior to June 5,
1920, and if the stock of the common carrier owning such car ferry
is, with the approval of the Board, now owned or controlled by any
common carrier by rail and if such car ferry is built in and docu-
mented under the laws of the United States: Provided further, That
upon such terms and conditions as the Secretary of the Treasury
by regulation may prescribe, and, if the transporting vessel is of
foreign registry, upon a finding by the Secretary of the Treasury,
pursuant to information obtained and furnished by the Secretary of
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State, that the government of the nation of registry extends recip-
rocal privileges to vessels of the United States, this section shall
not apply to the transportation by vessels of the United States not
qualified to engage in the coastwise trade, or by vessels of foreign
registry, of (a) empty cargo vans, empty lift vans, and empty ship-
ping tanks, (b) equipment for use with cargo vans, lift vans, or
shipping tanks, (c) empty barges specifically designed for carriage
aboard a vessel and equipment, excluding propulsion equipment,
for use with such barges, and (d) any empty instrument for inter-
national traffic exempted from application of the customs laws by
the Secretary of the Treasury pursuant to the provisions of section
322(a), Tariff Act of 1930 (19 U.S.C. 1322(a)), if the articles de-
scribed in clauses (a) through (d) are owned or leased by the owner
or operator of the transporting vessel and are transported for his
use in handling his cargo in foreign trade; and (e) stevedoring
equipment and material, if such equipment and material is owned
or leased by the owner or operator of the transporting vessel, or is
owned or leased by the stevedoring company contracting for the
lading or unlading of that vessel, and is transported without charge
for use in the handling of cargo in foreign trade: Provided further,
That upon such terms and conditions as the Secretary of the Treas-
ury by regulation may prescribe, and, if the transporting vessel is
of foreign registry, upon his finding, pursuant to information fur-
nished by the Secretary of State, that the government of the nation
of registry extends reciprocal privileges to vessels of the United
States, the Secretary of the Treasury may suspend the application
of this section to the transportation of merchandise between points
in the United States (excluding transportation between the conti-
nental United States and noncontiguous states, districts, terri-
tories, and possessions embraced within the coastwise laws) which,
while moving in the foreign trade of the United States, is trans-
ferred from a non-self-propelled barge certified by the owner or op-
erator to be specifically designed for carriage aboard a vessel and
regularly carried aboard a vessel in foreign trade to another such
barge owned or leased by the same owner or operator, without re-
gard to whether any such barge is under foreign registry or quali-
fied to engage in the coastwise trade: Provided further, That until
April 1, 1984, and notwithstanding any other provisions of this sec-
tion, any vessel documented under the laws of the United States
and owned by persons who are citizens of the United States may,
when operated upon a voyage in foreign trade, transport merchan-
dise in cargo vans, lift vans, and shipping-tanks between points
embraced within the coastwise laws for transfer to or when trans-
ferred from another vessel or vessels, so documented and owned, of
the same operator when the merchandise movement has either a
foreign origin or a foreign destination; but this proviso (1) shall
apply only to vessels which that same operator owned, chartered
or contracted for the construction of prior to the date of the enact-
ment of this proviso, and (2) shall not apply to movements between
points in the contiguous United States and points in Hawaii,
Alaska, the Commonwealth of Puerto Rico and United States terri-
tories and possessions. For the purposes of this section, after De-
cember 31, 1983, or after such time as an appropriate vessel has
been constructed and documented as a vessel of the United States,
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the transportation of hazardous waste, as defined in section
1004(5) of the Resource Conservation and Recovery Act of 1976 (42
U.S.C. 6903(5)), from a point in the United States for the purpose
of the incineration at sea of that waste shall be deemed to be trans-
portation by water of merchandise between points in the United
States: Provided, however, That the provisions of this sentence
shall not apply to this transportation when performed by a foreign-
flag ocean incineration vessel, owned by or under construction on
May 1, 1982, for a corporation wholly owned by a citizen of the
United States; the term “citizen of the United States”, as used in
this proviso, means a corporation as defined in sections 2(a) and
2(b) of the Shipping Act, 1916 (46 U.S.C. 802 (a) and (b)). The
incineration equipment on these vessels shall meet all current
United States Coast Guard and Environmental Protection Agency
standards. These vessels shall, in addition to any other inspections
by the flag state, be inspected by the United States Coast Guard,
including drydocking inspections and internal examinations of
tanks and void spaces, as would be required of a vessel of the
United States. Satisfactory inspection shall be certified in writing
by the Secretary of Transportation. Such inspections may occur
concurrently with any inspections required by the flag state or sub-
sequent to but no more than one year after the initial issuance or
the next scheduled issuance of the Safety of Life at Sea Safety Con-
struction Certificate. In making such inspections, the Coast Guard
shall refer to the conditions established by the initial flag state cer-
tification as the basis for evaluating the current condition of the
hull and superstructure. The Coast Guard shall allow the substi-
tution of an equivalent fitting, material, appliance, apparatus or
equipment other than that required for vessels of the United States
if the Coast Guard has been satisfied that fitting, material, appli-
ance, apparatus, or equipment is at least as effective as that re-
quired for vessels of the United States?! Provided further, That for
the purposes of this section, supplies aboard United States docu-
mented fish processing vessels, which are necessary and used for
the processing or assembling of fishery products aboard such ves-
sels, shall be considered a ship’s equipment and not merchandise:
Provided further, That for purposes of this section, the term “mer-
chandise” includes valueless material: Provided further, That this
section applies to the transportation of valueless material or any
dredged material regardless of whether it has commercial value,
from a point or place in the United States or a point or place on
the high seas within the Exclusive Economic Zone as defined in the
Presidential Proclamation of March 10, 1983, to another point or
place in the United States or a point or place on the high seas
within that Exclusive Economic Zone: Provided further, That the
transportation of any platform jacket in or on a launch barge be-
tween two points in the United States, at one of which there is an
installation or other device within the meaning of section 4(a) of
the Outer Continental Shelf Lands Act (43 U.S.C. 1333(a)), shall
not be deemed transportation subject to this section if the launch
barge has a launch capacity of 12,000 long tons or more, was built
as of the date of enactment of this proviso, and is documented

1So0 in original. Probably should be followed by a colon.
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under the laws of the United States, and the platform jacket can-
not be transported on and launched from a launch barge of lesser
launch capacity that is identified by the Secretary of Transpor-
tation and is available for such transportation.

SEC. 27A. [46 App. U.S.C. 883-1] Notwithstanding any other
provision of law, a corporation incorporated under the laws of the
United States or any State, Territory, District, or possession
thereof, shall be deemed to be a citizen of the United States for the
purposes of and within the meaning of that term as used in sec-
tions 9 and 37 of the Shipping Act, 1916, as amended (46 U.S.C.
808, 835), section 27 of the Merchant Marine Act of 1920, as
amended (46 U.S.C. 883), Revised Statutes, section 4370 (46 U.S.C.
316), and the laws relating to the documentation of vessels, if it is
established by a certificate filed with the Secretary of the Treasury
as hereinafter provided, that—

(a) a majority of the officers and directors of such corpora-
tion are citizens of the United States;

(b) not less than 90 per centum of the employees of such
corporation are residents of the United States;

(c) such corporation is engaged primarily in a manufac-
turing or mineral industry in the United States or any Terri-
tory, District, or possession thereof;

(d) the aggregate book value of the vessels owned by such
corporation does not exceed 10 per centum of the aggregate
book value of the assets of such corporation; and

(e) such corporation purchases or produces in the United
States, its Territories, or possessions not less than 75 per cen-
tum of the raw materials used or sold in its operations.

but no vessel owned by any such corporation shall engage in the
fisheries or in the transportation of merchandise or passengers for
hire between points in the United States, including Territories,
Districts, and possessions thereof, embraced within the coastwise
laws, except as a service for a parent or subsidiary corporation and
except when such vessel is under demise or bareboat charter at
prevailing rates for use otherwise than in the domestic noncontig-
uous trades from any such corporation to a carrier subject to juris-
diction under subchapter II of chapter 135 of title 49, United States
Code, which otherwise qualifies as a citizen under section 2 of the
Shipping Act, 1916, as amended (46 U.S.C. 802), and which is not
connected, directly or indirectly, by way of ownership or control
with such corporation.

As used herein (1), the term “parent” means a corporation
which controls, directly or indirectly, at least 50 per centum of the
voting stock of such corporation, and (2), the term “subsidiary”
means a corporation not less than 50 per centum of the voting
stock of which is controlled, directly or indirectly, by such corpora-
tion or its parent, but no corporation shall be deemed to be a “par-
ent” or “subsidiary” hereunder unless it is incorporated under the
laws of the United States, or any State, Territory, District, or pos-
session thereof, and there has been filed with the Secretary of the
Treasury a certificate as hereinafter provided.

Vessels built in the United States and owned by a corporation
meeting the conditions hereof which are non-self-propelled or
which, if self-propelled, are of less than five hundred gross tons as
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measured under section 14502 of title 46, United States Code, or
an alternate tonnage measured under section 14302 of that title as
prescribed by the Secretary under section 14104 of that title, shall
be entitled to documentation under the laws of the United States,
and except as restricted by this section, shall be entitled to engage
in the coastwise trade and, together with their owners or masters,
shall be entitled to all the other benefits and privileges and shall
be subject to the same requirements, penalties, and forfeitures as
may be applicable in the case of vessels built in the United States
and otherwise documented or exempt from documentation under
the laws of the United States.

A corporation seeking hereunder to document a vessel under
the laws of the United States or to operate a vessel exempt from
documentation under the laws of the United States shall file with
the Secretary of the Treasury of the United States a certificate
under oath, in such form and at such times as may be prescribed
by him, executed by its duly authorized officer or agent, estab-
lishing that such corporation complies with the conditions of this
section above set forth. A “parent” or “subsidiary” of such corpora-
tion shall likewise file with the Secretary of the Treasury a certifi-
cate under oath, in such form and at such time as may be pre-
scribed by him, executed by its duly authorized officer or agent,
establishing that such “parent” or “subsidiary” complies with the
conditions of this section above set forth, before such corporation
may transport any merchandise or passengers for such parent or
subsidiary. If any material matter of fact alleged in any such cer-
tificate which, within the knowledge of the party so swearing is not
true, there shall be a forfeiture of the vessel (or the value thereof)
documented or operated hereunder in respect to which the oath
shall have been made. If any vessel shall transport merchandise for
hire in violation of this section, such merchandise shall be forfeited
to the United States. If any vessel shall transport passengers for
hire in violation of this section, such vessel shall be subject to a
penalty of $200 for each passenger so transported. Any penalty or
forfeiture incurred under this section may be remitted or mitigated
by the Secretary of the Treasury under the provisions of section 7
of title 46, United States Code.

Any corporation which has filed a certificate with the Secretary
of the Treasury as provided for herein shall cease to be qualified
under this section if there is any change in its status whereby it
no longer meets the conditions above set forth, and any documents
theretofore issued to it, pursuant to the provisions of this section,
shall be forthwith surrendered by it to the Secretary of the
Treasury.

SEC. 28. [46 App. U.S.C. 884] That no carrier shall charge,
collect, or receive, for transportation subject to the Interstate Com-
merce Act of persons or property, under any joint rate, fare, or
charge, or under any export, import or other proportional rate, fare,
or charge, which is based in whole or in part on the fact that the
persons or property affected thereby is to be transported to, or has
been transported from any port in a possession or dependency of
the United States, or in a foreign country, by a carrier by water
in foreign commerce, any lower rate, fare, or charge than that
charged, collected, or received by it for the transportation of per-
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sons, or of a like kind of property, for the same distance, in the
same direction, and over the same route, in connection with com-
merce wholly within the United States, unless the vessel so trans-
porting such persons or property is, or unless it was at the time
of such transportation by water, documented under the laws of the
United States. Whenever the Secretary of Transportation is of the
opinion, however, that adequate shipping facilities to or from any
port in a possession or dependency of the United States or a foreign
country are not afforded by vessels so documented, he shall certify
this fact to the Surface Transportation Board, and the Board may,
by order suspend the operation of the provisions of this section
with respect to the rates, fares, and charges for the transportation
by rail of persons and property transported from, or to be trans-
ported to, such ports, for such length of time and under such terms
and conditions as it may prescribe in such order or in any order
supplemental thereto. Such suspension of operation of the provi-
sions of this section may be terminated by order of the Board
whenever the Secretary of Transportation is of the opinion that
adequate shipping facilities by such vessels to such ports are af-
forded and shall so certify to the Board.

SEC. 29. [46 App. U.S.C. 885] (a) that whenever used in this
section—

(1) The term “association” means any association, exchange,
pool, combination, or other arrangement for action; and

(2) The term “marine insurance companies” means any per-
sons, companies, or associations authorized to write marine insur-
ance or reinsurance under the laws of the United States or of a
State, Territory, District, or possession thereof.

(b) Nothing contained in the “antitrust laws” as designated in
section 1 of the Act entitled “An Act to supplement existing laws
against unlawful restraints and monopolies, and for other pur-
poses,” approved October 15, 1914, shall be construed as declaring
illegal an association entered into by marine insurance companies
for the following purposes: To transact a marine insurance and re-
insurance business in the United States and in foreign countries
and to reinsure or otherwise apportion among its membership the
risks undertaken by such association or any of the component
members.

[Section 30 repealed by section 106(b)(2) of Public Law 100-710]

[Sections 31 and 32 repealed by section 4(b) of Public Law 98-89]

[Section 33 amends section 20 of the Act of March 4, 1915]
[Section 34 repealed by section 307(4) of Public Law 101-225]

[Section 35 repealed by section 903(b) of the Act of June 29, 1936]

SEC. 36. [46 App. U.S.C. 887] That if any provision of this Act
is declared unconstitutional or the application of any provision to
certain circumstances be held invalid, the remainder of the Act and
the application of such provisions to circumstances other than
those as to which it is held invalid shall not be affected thereby.
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SEC. 37. [46 App. U.S.C. 888] That when used in this Act, un-
less the context otherwise requires, the terms “person,” “vessel,”
“documented under the laws of the United States,” and “citizen of
the United States” shall have the meaning assigned to them by sec-
tions 1 and 2 of the “Shipping Act, 1916,” as amended; the term
“board” means the United States Shipping Board; and the term
“alien” means any person not a citizen of the United States.

[Section 38 amends section 2 of the Shipping Act, 1916]

SEc. 39. [46 App. U.S.C. 889] That this Act may be cited as
the “Merchant Marine Act, 1920.”
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SECTION 8 OF THE ACT OF JUNE 19, 1886

(Chapter 421, 24 Stat. 81; 46 App. U.S.C. 289)

(Popularly known as the “Passenger Vessel Services Act”)

* k & & * k &

SEC. 8. No foreign vessel shall transport passengers between
ports or places in the United States, either directly or by way of
a foreign port, under a penalty of two hundred dollars for each pas-
senger so transported and landed.

* * & & * * *
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U.S. DREDGES
(ACT OF MAY 28, 1906)
(Chapter 2566; 34 Stat. 204)

AN ACT Concerning foreign-built dredges.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [46 App. U.S.C. 292] VESSELS THAT MAY ENGAGE IN
DREDGING.

(a) IN GENERAL.—Except as provided in subsection (b), a vessel
may engage in dredging in the navigable waters of the United
States only if—

(1) the vessel meets the requirements of section 27 of the
Merchant Marines Act, 1920 and section 2 of the Shipping Act,
1916 for engaging in the coastwise trade;

(2) when chartered, the charterer of the vessel is a citizen
of the United States under section 2 of the Shipping Act, 1916
for engaging in the coastwise trade; and

(3) for a vessel that is at least 5 net tons, the vessel is doc-
umented under chapter 121 of title 46, United States Code,
with a coastwise endorsement.

(b) EXCEPTION.—A documented vessel with a registry endorse-
ment may engage in the dredging of gold in Alaska.

(c) PENALTY.—When a vessel is operated in knowing violation
of this section, that vessel and its equipment are liable to seizure
by and forfeiture to the United States Government.

* * *k & * * *
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ACT OF OCTOBER 30, 1984

(Public Law 98-563; 98 Stat. 2916)

(Popularly known as the “Puerto Rico Passenger Ship Act”)

AN ACT To permit the transportation of passengers between Puerto Rico and other
United States ports on foreign-flag vessels when United States flag service for
such transportation is not available.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [46 App. U.S.C.
289c] That (a) notwithstanding any other provision of law, pas-
sengers may be transported on passenger vessels not qualified to
engage in the coastwise trade between ports in Puerto Rico and
other ports in the United States, directly or by way of a foreign
port, except as otherwise provided in the Act.

(b)(1) Upon showing to the Secretary of Transportation, by the
vessel owner or charterer, that service aboard a United States pas-
senger vessel qualified to engage in the coastwise trade is being of-
fered or advertised pursuant to a Certificate of Financial Responsi-
bility for Indemnification of Passengers for Nonperformance of
Transportation (46 App. U.S.C. 817e) from the Federal Maritime
Commission for service in the coastwise trade between ports in
Puerto Rico and other ports in the United States, the Secretary
shall notify the owner or operator of each vessel transporting pas-
sengers under the authority of this Act that he shall, within 270
days after notification, terminate all such service. Coastwise privi-
leges granted to every owner of operator under this Act shall expire
on the 270th day following the Secretary’s notification.

(2) Upon a showing to the Secretary, by the vessel owner of
chaterer, that service aboard a United States passenger vessel not
qualified to engage in the coastwise trade is being offered or adver-
tised pursuant to a Certificate of Financial Responsibility for In-
demnification of Passengers for Nonperformance of Transportation
(46 App. U.S.C. 817¢e) from the Federal Maritime Commission for
service in the coastwise trade between ports in Puerto Rico and
other ports in the United States, the Secretary shall notify the
owner or operator of each foreign-flag vessel transporting pas-
sengers under authority of this Act that he shall, within 270 days
after notification, terminate all such service. Coastwise privileges
granted to every owner or operator of a foreign-flag vessel trans-
porting passengers under authority of this Act shall expire on the
270th day following the Secretary’s notification.

(c) If, at the expiration of the 270-day period specified in sub-
section (b)(1) and (b)(2) of this Act, the vessel that has been offer-
ing or advertising service pursuant to a certificate described in ei-
ther of those subsections has not entered the coastwise passenger
trade between ports in Puerto Rico and other ports in the United
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States, then the termination of service required by either of those
subsections shall not be required until 90 days following the entry
into that trade by the United States vessel.

(d) Any coastwise privileges granted in this Act that expire
under subsection (b)(1) or (b)(2) shall be reinstated upon a deter-
mination by the Secretary that the service on which the expiration
of the privileges was used is no longer available.

(e) For the purposes of subsections (b)(1) and (b)(2), the term
“passenger vessel” means any vessel of similar size or offering serv-
ice comparable to any other vessel transporting passengers under
authority of this Act.



TAX DEDUCTIONS FOR CRUISE SHIP CONVENTIONS

(SECTION 274(h) AND (m) OF THE INTERNAL REVENUE CODE OF 1986)

SEC. 274. [26 U.S.C. 274] DISALLOWANCE OF CERTAIN ENTERTAIN-
MENT, ETC., EXPENSES.

* * & & * * *

(h) ATTENDANCE AT CONVENTIONS, ETC.—

(1) IN GENERAL.—In the case of any individual who attends
a convention, seminar, or similar meeting which is held outside
the North American area, no deduction shall be allowed under
section 162 for expenses allocable to such meeting unless the
taxpayer establishes that the meeting is directly related to the
active conduct of his trade or business and that, after taking
into account in the manner provided by regulations prescribed
by the Secretary—

(A) the purpose of such meeting and the activities tak-
ing place at such meeting,

(B) the purposes and activities of the sponsoring orga-
nizations or groups,

(C) the residences of the active members of the spon-
soring organization and the places at which other meetings
of the sponsoring organization or groups have been held or
will be held, and

(D) such other relevant factors as the taxpayer may
present,it is as reasonable for the meeting to be held out-
side the North American area as within the North Amer-
ican area.

(2) CONVENTIONS ON CRUISE SHIPS.—In the case of any in-
dividual who attends a convention, seminar, or other meeting
which is held on any cruise ship, no deduction shall be allowed
under section 162 for expenses allocable to such meeting, un-
less the taxpayer meets the requirements of paragraph (5) and
establishes that the meeting is directly related to the active
conduct of his trade or business and that—

(A) the cruise ship is a vessel registered in the United
States; and

(B) all ports of call of such cruise ship are located in
the United States or in possessions of the United States.

With respect to cruises beginning in any calendar year, not
more than $2,000 of the expenses attributable to an individual at-
tending one or more meetings may be taken into account under sec-
tion 162 by reason of the preceding sentence.

(3) DEFINITIONS.—For purposes of this subsection—

(A) NORTH AMERICAN AREA.—The term “North Amer-
ican area” means the United States, its possessions, and
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the Trust Territory of the Pacific Islands, and Canada and
Mexico.

(B) CrUISE SHIP.—The term “cruise ship” means any
vessel sailing within or without the territorial waters of
the United States.

(4) SUBSECTION TO APPLY TO EMPLOYER AS WELL AS TO

TRAVELER.—

(A) Except as provided in subparagraph (B), this sub-
section shall apply to deductions otherwise allowable
under section 162 to any person, whether or not such per-
son is the individual attending the convention, seminar, or
similar meeting.

(B) This subsection shall not deny a deduction to any
person other than the individual attending the convention,
seminar, or similar meeting with respect to any amount
paid by such person to or on behalf of such individual if
includible in the gross income of such individual. The pre-
ceding sentence shall not apply if the amount is required
to be included in any information return filed by such per-
son under part III of subchapter A of chapter 61 and is not
so included.

(5) REPORTING REQUIREMENTS.—No deduction shall be al-

lowed under section 162 for expenses allocable to attendance at
a convention, seminar, or similar meeting on any cruise ship
unless the taxpayer claiming the deduction attaches to the re-
turn of tax on which the deduction is claimed—

(A) a written statement signed by the individual at-
tending the meeting which includes—

(1) information with respect to the total days of
the trip, excluding the days of transportation to and
from the cruise ship port, and the number of hours of
each day of the trip which such individual devoted to
scheduled business activities,

(ii) a program of the scheduled business activities
of the meeting, and

(iii) such other information as may be required in
regulations prescribed by the Secretary; and
(B) a written statement signed by an officer of the or-

ganization or group sponsoring the meeting which
includes—

(1) a schedule of the business activities of each day
of the meeting,

(ii) the number of hours which the individual at-
tending the meeting attended such scheduled business
activities, and

(iii) such other information as may be required in
regulations prescribed by the Secretary.

(6) TREATMENT OF CONVENTIONS IN CERTAIN CARIBBEAN

COUNTRIES.—

(A) IN GENERAL.—For purposes of this subsection, the
term “North American area” includes, with respect to any
convention, seminar, or similar meeting, any beneficiary
country if (as of the time such meeting begins)—
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(1) there is in effect a bilateral or multilateral
agreement described in subparagraph (C) between
such country and the United States providing for the
exchange of information between the United States
and such country, and

(ii) there is not in effect a finding by the Secretary
that the tax laws of such country discriminate against
conventions held in the United States.

(B) BENEFICIARY COUNTRY.—For purposes of this para-
graph, the term “beneficiary country” has the meaning
given to such term by section 212(a)(1)(A) of the Caribbean
Basin Economic Recovery Act; except that such term shall
include Bermuda.

(C) AUTHORITY TO CONCLUDE EXCHANGE OF INFORMA-
TION AGREEMENTS.—

(i) IN GENERAL.—The Secretary is authorized to
negotiate and conclude an agreement for the exchange
of information with any beneficiary country. Except as
provided in clause (ii), an exchange of information
agreement shall provide for the exchange of such in-
formation (not limited to information concerning na-
tionals or residents of the United States or the bene-
ficiary country) as may be necessary or appropriate to
carry out and enforce the tax laws of the United
States and the beneficiary country (whether criminal
or civil proceedings), including information which may
otherwise be subject to nondisclosure provisions of the
local law of the beneficiary country such as provisions
respecting bank secrecy and bearer shares. The ex-
change of information agreement shall be terminable
by either country on reasonable notice and shall pro-
vide that information received by either country will
be disclosed only to persons or authorities (including
courts and administrative bodies) involved in the ad-
ministration or oversight of, or in the determination of
appeals in respect of, taxes of the United States or the
beneficiary country and will be used by such persons
or authorities only for such purposes.

(i1)) NONDISCLOSURE OF QUALIFIED CONFIDENTIAL
INFORMATION SOUGHT FOR CIVIL TAX PURPOSES.—An
exchange of information agreement need not provide
for the exchange of qualified confidential information
which is sought only for civil tax purposes if—

(I) the Secretary of the Treasury, after mak-
ing all reasonable efforts to negotiate an agree-
ment which includes the exchange of such infor-
mation, determines that such an agreement can-
not be negotiated but that the agreement which
was negotiated will significantly assist in the ad-
ministration and enforcement of the tax laws of
the United States, and

(IT) the President determines that the agree-
ment as negotiated is in the national security in-
terest of the United States.
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(iii)) QUALIFIED CONFIDENTIAL INFORMATION DE-
FINED.—For purposes of this subparagraph, the term
“qualified confidential information” means information
which is subject to the nondisclosure provisions of any
local law of the beneficiary country regarding bank se-
crecy or ownership of bearer shares.

(iv) CIVIL TAX PURPOSES.—For purposes of this
subparagraph, the determination of whether informa-
tion is sought only for civil tax purposes shall be made
by the requesting party.

(D) COORDINATION WITH OTHER PROVISIONS.—Any ex-
change of information agreement negotiated under sub-
paragraph (C) shall be treated as an income tax conven-
tion for purposes of section 6103(k)(4). The Secretary may
exercise his authority under subchapter A of chapter 78 to
carry out any obligation of the United States under an
agreement referred to in subparagraph (C).

(E) DETERMINATIONS PUBLISHED IN THE FEDERAL REG-
ISTER.—The following shall be published in the Federal
Register—

(i) any determination by the President under sub-
paragraph (C)(ii) (including the reasons for such deter-
mination),

(i) any determination by the Secretary under sub-
paragraph (C)(ii) (including the reasons for such deter-
mination), and

(iii) any finding by the Secretary under subpara-
graph (A)(ii) (and any termination thereof).

(7) SEMINARS, ETC. FOR SECTION 212 PURPOSES.—No deduc-

tion shall be allowed under section 212 for expenses allocable
to a convention, seminar, or similar meeting.

* * & * * * &

(m) ADDITIONAL LIMITATIONS ON TRAVEL EXPENSES.—

(1) LUXURY WATER TRANSPORTATION.—

(A) IN GENERAL.—No deduction shall be allowed under
this chapter for expenses incurred for transportation by
water to the extent such expenses exceed twice the aggre-
gate per diem amounts for days of such transportation. For
purposes of the preceding sentence, the term “per diem
amounts” means the highest amount generally allowable
with respect to a day to employees of the executive branch
of the Federal Government for per diem while away from
home but serving in the United States.

(B) EXCEPTIONS.—Subparagraph (A) shall not apply
to—

(i) any expense allocable to a convention, seminar,
or other meeting which is held on any cruise ship, and
(i1) any expense described in paragraph (2), (3),

(4), (7), (8), or (9) of subsection (e).

(2) TRAVEL AS FORM OF EDUCATION.—No deduction shall be

allowed under this chapter for expenses for travel as a form of
education.
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(3) TRAVEL EXPENSES OF SPOUSE, DEPENDENT, OR OTH-
ERS.—No deduction shall be allowed under this chapter (other
than section 217) for travel expenses paid or incurred with re-
spect to a spouse, dependent, or other individual accompanying
the taxpayer (or an officer or employee of the taxpayer) on
business travel, unless—

(A) the spouse, dependent, or other individual is an
employee of the taxpayer,

(B) the travel of the spouse, dependent, or other indi-
vidual is for a bona fide business purpose, and

(C) such expenses would otherwise be deductible by
the spouse, dependent, or other individual.

* * & * * * &



FINANCIAL RESPONSIBILITY FOR DEATH OR INJURY
TO PASSENGERS AND FOR NONPERFORMANCE OF
VOYAGES

(ACT OF NOVEMBER 6, 1966)

(Public Law 89-777; 80 Stat. 1356)

AN ACT To require evidence of adequate financial responsibility to pay judgments
for personal injury or death, or to repay fares in the event of nonperformance of
voyages, to establish minimum standards for passenger vessels and to require dis-
closure of construction details on passenger vessels, and for other purposes.

* k & & * k &

SEC. 2. [46 App. U.S.C. 817d] Each owner or charterer of an
American or foreign vessel having berth or stateroom accommoda-
tions for fifty or more passengers, and embarking passengers at
United States ports, shall establish, under regulations prescribed
by the Federal Maritime Commission, his financial responsibility to
meet any liability he may incur for death or injury to passengers
or other persons on voyages to or from United States ports, in an
amount based upon the number of passenger accommodations
aboard the vessel, calculated as follows:

$20,000 for each passenger accommodation up to and in-
cluding five hundred; plus
$15,000 for each additional passenger accommodation be-
tween five hundred and one and one thousand; plus
$10,000 for each additional passenger accommodation be-
t\iveen one thousand and one and one thousand five hundred;
plus
$5,000 for each passenger accommodation in excess of one
thousand five hundred,;
Provided, however, That if such owner or charterer is operating
more than one vessel subject to this section, the foregoing amount
shall be based upon the number of passenger accommodations on
the vessel being so operated which has the largest number of pas-
senger accomodations. This amount shall be available to pay any
judgement for damages, whether in amount less than or more than
$20,000 for death or injury occurring on such voyages to any pas-
senger or other person. Such financial responsibility may be estab-
lished by any one of, or a combination of, the following methods
which is acceptable to the Commission: (1) policies of insurance, (2)
surety bonds, (3) qualification as a self-insurer, or (4) other evi-
dence of financial responsibility.

(b) If a bond is filed with the Commission, then such bond
shall be issued by a bonding company authorized to do business in
the United States or any State thereof or the District of Columbia,
the Commonwealth of Puerto Rico, the Virgin Islands, or any terri-
tory or possession of the Unites States.
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(c) Any person who shall violate this section shall be subject
to a civil penalty of not more the $5,000 in addition to a civil pen-
alty of $200 for each passage sold, such penalties to be assessed by
the Federal Maritime Commission. These penalities may be remit-
ted of mitigated by the Federal Maritime Commission upon such
terms as it in its discretion shall deem proper.

(d) The Federal Maritime Commssion is authorized to pre-
scribe such regulation as may be necessary to carry out the provi-
sion of this section. The provision of the Shipping Act of 1984 shall
apply with respect to proceedings conducted by the Commission
under this section.

(e) At the port of place of departure from the United States of
any vessel described in subsection (a) of this section, the Customs
Service shall refuse the clearance required by section 4197 of the
Revised Statues (46 U.S.C. 91) to any such vessel which does not
have evidence furnished by the Federal Maritime commission that
the provisions of the section have been complied with.

SEC. 3. [46 App. U.S.C. 817e] (a) No person in the United
States shall arrange, offer, advertise, or provide passage on a ves-
sel having berth or stateroom accommodations for fifty or more
passengers and which is to embark passengers at United States
ports without there first having been filed with the Federal Mari-
time Commission such information as the Commission may deem
necessary to establish the financial responsibility of the person ar-
ranging, offering, advertising, or providing such transportaion, or
in lieu thereof a copy of a bond or other security, in such form as
the Commission, by rule or regulation, may require and accept, for
indemnification of passengers for nonperformance of the transpor-
tation.

(b) If a bond is filed with the Commission, such bond shall be
issued by a bonding company authorized to do business in the
United States or any State thereof, or the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands or any territory
or possession of the United States.

(c) Any person who shall violate this section shall be subject
to a civil penalty of not more than $5,000 in additon to a civil pen-
alty of $200 for each passage sold, such penalties to be assessed by
the Federal Maritime Commission. These penalties may be remit-
ted or mitigated by the Federal Maritime Commission upon such
terms as it in its discretion shall deem proper.

(d) The Federal Maritime Commission is authorized to pre-
scribe such regulatins as may be necessary to carry out the provi-
sions of this section. The provisions of the Shipping Act of 1984
shall apply with respect to proceedings conducted by the Commis-
sion under this section.

(e) At the port or place of departure from the United States of
any vessel described in subsection (a) of this section, the Customs
Service shall refuse the clearance required by section 4197 of the
Revised Statutes (46 U.S.C. 91) to any such vessel which does not
have evidence furnished by the Federal Maritime Commission that
the provisions of this section have been complied with.
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ACT OF JANUARY 2, 1951
(Chapter 1194; 64 Stat. 1134)

(Popularly known as the “Johnson Act)”

AN ACT To prohibit transportation of gambling devices in interstate and foreign
commerce.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [15 U.S.C. 1171]
That as used in this Act—

(a) The term “gambling device” means—

(1) any so-called “slot machine” or any other machine or
mechanical device an essential part of which is a drum or reel
with insignia thereon, and (A) which when operated may de-
liver, as the result of the application of an element of chance,
any money or property, or (B) by the operation of which a per-
son may become entitled to receive, as the result of the appli-
cation of an element of chance, any money or property; or

(2) any other machine or mechanical device (including, but
not limited to, roulette wheels and similar devices) designed
and manufactured primarily for use in connection with gam-
bling, and (A) which when operated may deliver, as the result
of the application of an element of chance, any money or prop-
erty, or (B) by the operation of which a person may become
entitled to receive, as the result of the application of an ele-
ment of chance, any money or property; or
(3) any subassembly or essential part intended to be used in

connection with any such machine or mechanical device, but which
is not attached to any such machine or mechanical device as a con-
stituent part.

(b) The term “State” includes the District of Columbia, Puerto
Rico, the Virgin Islands, and Guam.

(c) The term “possession of the United States” means any pos-
session of the United States which is not named in paragraph (b)
of this section.

(d) The term “interstate or foreign commerce” means commerce
(1) between any State or possession of the United States and any
place outside of such State or possession, or (2) between points in
the same State or possession of the United States but through any
place outside thereof.

(e) The term “intrastate commerce” means commerce wholly
within one State or possession of the United States.

(f) The term “boundaries” has the same meaning given that
term in section 2 of the Submerged Lands Act.

SEC. 2. [15 U.S.C. 1172] (a) GENERAL RULE.—It shall be un-
lawful knowingly to transport any gambling device to any place in

m
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a State, the District of Columbia,! or a possession of the United
States from any place outside of such State, the District of Colum-
bia, ! or possession: Provided, That this section shall not apply to
transportation of any gambling device to a place in any State which
has enacted a law providing for the exemption of such State from
the provisions of this section, or to a place in any subdivision of a
State if the State in which such subdivision is located has enacted
a law providing for the exemption of such subdivision from the pro-
visions of this section, nor shall this section apply to any gambling
device used or designed for use at and transported to licensed gam-
bling establishments where betting is legal under applicable State
laws: Provided further, That it shall not be unlawful to transport
in interstate or foreign commerce any gambling device into any
State in which the transported gambling device is specifically enu-
merated as lawful in a statute of that State.

(b) AUTHORITY OF FEDERAL TRADE COMMISSION.—Nothing in
this Act shall be construed to interfere with or reduce the author-
ity, or the existing interpretations of the authority, of the Federal
Trade Commission under the Federal Trade Commission Act, as
amended (15 U.S.C. 41-58).

(c) EXCEPTION.—This section does not prohibit the transport of a
gambling device to a place in a State or a possession of the United
States on a vessel on a voyage, if—

(1) use of the gambling device on a portion of that voyage is,
by reason of subsection (b) of section 5, not a violation of that
section; and

(2) the gambling device remains on board that vessel while
in that State.

SeEc. 3. [15 U.S.C. 1173] (a)(1) It shall be unlawful for any
person engaged in the business of manufacturing gambling devices,
if the activities of such business in any way affect interstate or for-
eign commerce, to manufacture any gambling device during any
calendar year, unless, after November 30 of the preceding calendar
year, and before the date on which such device is manufactured,
such person has registered with the Attorney General under this
subsection, regardless of whether such device ever enters interstate
or foreign commerce.

(2) It shall be unlawful for any person during any calendar
year to engage in the business of repairing, reconditioning, buying,
selling, leasing, using, or making available for use by others any
gambling device, if in such business he sells, ships, or delivers any
such device knowing that it will be introduced into interstate or
foreign commerce after the effective date of the Gambling Devices
Act of 1962, unless, after November 30 of the preceding calendar
year, and before the date such sale, shipment, or delivery occurs,
such person has registered with the Attorney General under this
subsection.

(3) It shall be unlawful for any person during any calendar
year to engage in the business of repairing, reconditioning, buying,
selling, leasing, using, or making available for use by others any
gambling device, if in such business he buys or receives any such

1Section 202(a)(2) of Public Law 102-251 made an amendment to section 2(a) by striking “,
District of Columbia,”. This amendment could not be executed.
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device knowing that it has been transported in interstate or foreign
commerce after the effective date of the Gambling Devices Act of
1962, unless, after November 30 of the preceding calendar year and
before the date on which he buys or receives such device, such per-
son has registered with the Attorney General under this
subsection.

(4) Each person who registers with the Attorney General pur-
suant to this subsection shall set forth in such registration (A) his
name and each trade name under which he does business, (B) the
address of each of his places of business in any State or possession
of the United States, (C) the address of a place, in a State or pos-
session of the United States in which such a place of business is
located, where he will keep all records, required to be kept by him
by subsection (c) of this section, and (D) each activity described in
paragraph (1), (2), or (3) of this subsection which he intends to en-
gage in during the calendar year with respect to which such reg-
istration is made.

(b)(1) Every manufacturer of a gambling device defined in
paragraph (a)(1) or (a)(2) of the first section of this Act shall num-
ber seriatim each such gambling device manufactured by him and
permanently affix on each such device, so as to be clearly visible,
such number, his name, and, if different, any trade name under
which he does business, and the date of manufacturer of such
device.

(2) Every manufacturer of a gambling device defined in para-
graph (a)(3) of the first section of this Act shall, if the size of such
device permits it, number seriatim each such gambling device man-
ufactured by him and permanently affix on each such device, so as
to be clearly visible, such number, his name, and, if different, any
trade name under which he does business, and the date of
manufacture of such device.

(c)(1) Every person required to register under subsection (a) of
this section for any calendar year shall, on and after the date of
such registration or the first day of such year (whichever last
occurs), maintain a record by calendar month for all periods
thereafter in such year of—

(A) each gambling device manufactured, purchased, or
otherwise acquired by him,

(B) each gambling device owned or possessed by him or in
his custody, and

(C) each gambling device sold, delivered, or shipped by him
in intrastate, interstate, or foreign commerce.

(2) Such record shall show—

(A) in the case of each such gambling device defined in
paragraph (a)(1) or (a)(2) of the first section of this Act, the
information which is required to be affixed on such gambling
device by subsection (b)(1) of this section; and

(B) in the case of each such gambling device defined in
paragraph (a)(3) of the first section of this Act, the information
required to be affixed on such gambling device by subsection
(b)(2) of this section, or, if such gambling device does not have
affixed on it any such information, its catalog listing, descrip-
tion, and, in the case of each such device owned or possessed
by him or in his custody, its location.
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Such record shall also show (i) in the case of any such gambling
device described in paragraph (1)(A) of this subsection, the name
and address of the person from whom such device was purchased
or acquired and the name and address of the carrier; and (ii) in the
case of any such gambling device described in paragraph (1)(C) of
this subsection, the name and address of the buyer and consignee
thereof and the name and address of the carrier.

(d) Each record required to be maintained under this section
shall be kept by the person required to make it at the place des-
ignated by him pursuant to subsection (a)(4)(C) of this section for
a period of at least five years from the last day of the calendar
month of the year with respect to which such record is required to
be maintained.

(e)(1) It shall be unlawful (A) for any person during any period
in which he is required to be registered under subsection (a) of this
section to sell, deliver, or ship in intrastate, interstate, or foreign
commerce or own, possess, or have in his custody any gambling de-
vice which is not marked and numbered as required by subsection
(b) of this section; or (B) for any person to remove, obliterate, or
alter any mark or number on any gambling device required to be
placed thereon by such subsection (b).

(2) It shall be unlawful for any person knowingly to make or
cause to be made, any false entry in any record required to be kept
under this section.

(f) Agents of the Federal Bureau of Investigation shall, at any
place designated pursuant to subsection (a)(4)(C) of this section by
any person required to register by subsection (a) of this section, at
all reasonable times, have access to and the right to copy any of
the records required to be kept by this section, and, in case of re-
fusal by any person registered under such subsection (a) to allow
inspection and copying of such records, the United States district
court for the district in which such place is located shall have juris-
diction to issue an order compelling production of such records for
inspection or copying

Sec. 4. [15 U. S C. 1174] All gambling devices, and all pack-
ages containing any such, when shipped or transported shall be
plainly and clearly Tabeled or marked so that the name and address
of the shipper and of the consignee, and the nature of the article
or the contents of the package may be readily ascertained on an
inspection of the outside of the article or package.

SEcC. 5. [15 U.S.C. 1175] (a) GENERAL RULE.—It shall be un-
lawful to manufacture, recondition, repair, sell, transport, possess,
or use any gambling device in the District of Columbia, in any pos-
session of the United States, within Indian country as defined in
section 1151 of title 18 of the United States Code or within the spe-
cial maritime and territorial jurisdiction of the United States as de-
fined in section 7 of title 18 of the United States Code, including
on a vessel documented under chapter 121 of title 46, United
States Code, or documented under the laws of a foreign country.

(b) EXCEPTION.—

(1) IN GENERAL.—Except as provided in paragraph (2), this
section does not prohibit—
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(A) the repair, transport, possession, or use of a gam-
bling device on a vessel that is not within the boundaries
of any State or possession of the United States;

(B) the transport or possession, on a voyage, of a gam-
bling device on a vessel that is within the boundaries of
any State or possession of the United States, if—

(1) use of the gambling device on a portion of that
voyage is, by reason of subparagraph (A), not a viola-
tion of this section; and

(il) the gambling device remains on board that
vessel while the vessel is within the boundaries of that
State or possession; or
(C) the repair, transport, possession, or use of a gam-

bling device on a vessel on a voyage that begins in the
State of Indiana and that does not leave the territorial
jurisdiction of that State, including such a voyage on Lake
Michigan.

(2) APPLICATION TO CERTAIN VOYAGES.—

(A) GENERAL RULE.—Paragraph (1)(A) does not apply
to the repair or use of a gambling device on a vessel that
is on a voyage or segment of a voyage described in sub-
paragraph (B) of this paragraph if the State or possession
of the United States in which the voyage or segment be-
gins and ends has enacted a statute the terms of which
prohibit that repair or use on that voyage or segment.

(B) VOYAGE AND SEGMENT DESCRIBED.—A voyage or
segment of a voyage referred to in subparagraph (A) is a
voyage or segment, respectively—

(i) that begins and ends in the same State or pos-
session of the United States, and

(i1) during which the vessel does not make an
intervening stop within the boundaries of another
State or possession of the United States or a foreign
country.

(C)1 EXCLUSION OF CERTAIN VOYAGES AND SEG-
MENTS.—Except for a voyage or segment of a voyage that
occurs within the boundaries of the State of Hawaii, a voy-
age or segment of a voyage is not described in subpara-
graph (B) if such voyage or segment includes or consists of
a segment—

(i) that begins and ends in the same State;

(i) that is part of a voyage to another State or to
a foreign country; and

(ii1) in which the vessel reaches the other State or
foreign country within 3 days after leaving the State
in which such segment begins.

(C)1 EXCLUSION OF CERTAIN VOYAGES AND SEG-
MENTS.—Except for a voyage or segment of a voyage that
occurs within the boundaries of the State of Hawaii, a voy-
age or segment of a voyage is not described in subpara-
graph (B) if it includes or consists of a segment—

1S0 in law. The first subparagraph (C) was added by section 1222 of P.L. 104-264. The second
subparagraph (C) was added by section 1106(a) of P.L. 104-324.
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(i) that begins and ends in the same State;

(i1) that is part of a voyage to another State or to
a foreign country; and

(ii1) in which the vessel reaches the other State or
foreign country within 3 days after leaving the State
in which it begins.

(c) EXCEPTION.—(1) With respect to a vessel operating in
Alaska, this section does not prohibit, nor may the State of Alaska
make it a violation of law for there to occur, the repair, transport,
possession, or use of any gambling device on board a vessel which
provides sleeping accommodations for all of its passengers and that
is on a voyage or segment of a voyage described in paragraph (2),
except that such State may, within its boundaries—

(A) prohibit the use of a gambling device on a vessel while
it is docked or anchored or while it is operating within 3 nau-
tical miles of a port at which it is scheduled to call; and

(B) require the gambling devices to remain on board the
vessel.

(2) A voyage referred to in paragraph (1) is a voyage that—

(A) includes a stop in Canada or in a State other than the
State of Alaska;

(B) includes stops in at least 2 different ports situated in
the State of Alaska; and

(C) is of at least 60 hours duration.

SEC. 6. [15 U.S.C. 1176] Whoever violates any of the provi-
sions of sections 2, 3, 4, or 5 of this Act shall be fined not more
than $5,000 or imprisoned not more than two years, or both.

Sec. 7. [15 U.S.C. 1177] Any gambling device transported,
delivered, shipped, manufactured, reconditioned, repaired, sold, dis-
posed of, received, possessed, or used in violation of the provisions
of this Act shall be seized and forfeited to the United States. All
provisions of law relating to the seizure, summary and judicial for-
feiture, and condemnation of vessels, vehicles, merchandise, and
baggage for violation of the customs laws; the disposition of such
vessels, vehicles, merchandise, and baggage or the proceeds from
the sale thereof, the remission or mitigation of such forfeitures; and
the compromise of claims and the award of compensation to inform-
ers in respect of such forfeitures shall apply to seizures and forfeit-
ures incurred, or alleged to have been incurred, under the provi-
sions of this Act, insofar as applicable and not inconsistent with
the provisions hereof: Provided, That such duties as are imposed
upon the collector of customs or any other person with respect to
the seizure and forfeiture of vessels, vehicles, merchandise, and
baggage under the customs laws shall be performed with respect
to seizures and forfeitures of gambling devices under this Act by
such officers, agents, or other persons as may be authorized or des-
ignated for that purpose by the Attorney General.

SeEc. 8. [15 U.S.C. 1171 note] If any provision of this Act or
the application thereof to any person or circumstance is held in-
valid, such invalidity shall not affect other provisions or applica-
tions of the Act which can be given effect without the invalid provi-
sion or application, and to this end the provisions of this Act are
declared to be severable.
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SEc. 9. [15 U.S.C. 1178] None of the provisions of this Act
shall be construed to apply—

(1) to any machine or mechanical device designed and
manufactured primarily for use at a racetrack in connection
with pari-mutuel betting,

(2) to any machine or mechanical device, such as a coin-
operated bowling alley, shuffleboard, marble machine (a so-
called pinball machine), or mechanical gun, which is not de-
signed and manufactured primarily for use in connection with
gambling, and (A) which when operated does not deliver, as a
result of the application of an element of chance, any money
or property, or (B) by the operation of which a person may not
become entitled to receive, as the result of the application of
an element of chance, any money or property, or

(3) to any so-called claw, crane, or digger machine and
similar devices which are not operated by coin, are actuated by
a crank, and are designed and manufactured primarily for use
at carnivals or county or State fairs.
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GAMBLING SHIPS
(TITLE 18, U.S.C. CHAPTER 50)

Sec.

1081. Definitions.

1082. Gambling ships.

1083. Transportation between shore and ship; penalties.
1084. Transmission of wagering information; penalties.

§1081. Definitions

As used in this chapter:

The term “gambling ship” means a vessel used principally for
the operation of one or more gambling establishments. Such term
does not include a vessel with respect to gambling aboard such ves-
sel beyond the territorial waters of the United States during a cov-
ered voyage (as defined in section 4472 of the Internal Revenue
Code of 1986 as in effect on January 1, 1994).

The term “gambling establishment” means any common gam-
ing or gambling establishment operated for the purpose of gaming
or gambling, including accepting, recording, or registering bets, or
carrying on a policy game or any other lottery, or playing any game
of chance, for money or other thing of value.

The term “vessel” includes every kind of water and air craft or
other contrivance used or capable of being used as a means of
transportation on water, or on water and in the air, as well as any
ship, boat, barge, or other water craft or any structure capable of
floating on the water.

The term “American vessel” means any vessel documented or
numbered under the laws of the United States; and includes any
vessel which is neither documented or numbered under the laws of
the United States nor documented under the laws of any foreign
country, if such vessel is owned by, chartered to, or otherwise con-
trolled by one or more citizens or residents of the United States or
corporations organized under the laws of the United States or of
any State.

The term “wire communication facility” means any and all
instrumentalities, personnel, and services (among other things, the
receipt, forwarding, or delivery of communications) used or useful
in the transmission of writings, signs, pictures, and sounds of all
kinds by aid of wire, cable, or other like connection between the
points of origin and reception of such transmission.

§ 1082. Gambling ships

(a) It shall be unlawful for any citizen or resident of the United
States, or any other person who is on an American vessel or is oth-
erwise under or within the jurisdiction of the United States, di-
rectly or indirectly—
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(1) to set up, operate, or own or hold any interest in any
g}allmbling ship or any gambling establishment on any gambling
ship; or

(2) in pursuance of the operation of any gambling estab-
lishment on any gambling ship, to conduct or deal any gam-
bling game, or to conduct or operate any gambling device, or
to induce, entice, solicit, or permit any person to bet or play
at any such establishment,

if such gambling ship is on the high seas, or is an American vessel
or otherwise under or within the jurisdiction of the United States,
and is not within the jurisdiction of any State.

(b) Whoever violates the provisions of subsection (a) of this sec-
tion shall be fined under this title or imprisoned not more than two
years, or both.

(c) Whoever, being (1) the owner of an American vessel, or (2)
the owner of any vessel under or within the jurisdiction of the
United States, or (3) the owner of any vessel and being an Amer-
ican citizen, shall use, or knowingly permit the use of, such vessel
in violation of any provision of this section shall, in addition to any
other penalties provided by this chapter, forfeit such vessel, to-
%ether with her tackle, apparel, and furniture, to the United

tates.

§1083. Transportation between shore and ship; penalties

(a) It shall be unlawful to operate or use, or to permit the oper-
ation or use of, a vessel for the carriage or transportation, or for
any part of the carriage or transportation, either directly or indi-
rectly, of any passengers, for hire or otherwise, between a point or
place within the United States and a gambling ship which is not
within the jurisdiction of any State. This section does not apply to
any carriage or transportation to or from a vessel in case of emer-
gency involving the safety or protection of life or property.

(b) The Secretary of the Treasury shall prescribe necessary and
reasonable rules and regulations to enforce this section and to pre-
vent violations of its provisions.

For the operation or use of any vessel in violation of this sec-
tion or of any rule or regulation issued hereunder, the owner or
charterer of such vessel shall be subject to a civil penalty of $200
for each passenger carried or transported in violation of such provi-
sions, and the master or other person in charge of such vessel shall
be subject to a civil penalty of $300. Such penalty shall constitute
a lien on such vessel, and proceedings to enforce such lien may be
brought summarily by way of libel in any court of the United
States having jurisdiction thereof. The Secretary of the Treasury
may mitigate or remit any of the penalties provided by this section
on such terms as he deems proper.

§1084. Transmission of wagering information; penalties

(a) Whoever being engaged in the business of betting or wager-
ing knowingly uses a wire communication facility for the trans-
mission in interstate or foreign commerce of bets or wagers or
information assisting in the placing of bets or wagers on any sport-
ing event or contest, or for the transmission of a wire communica-
tion which entitles the recipient to receive money or credit as a re-
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sult of bets or wagers, or for information assisting in the placing
of bets or wagers, shall be fined under this title or imprisoned not
more than two years, or both.

(b) Nothing in this section shall be construed to prevent the
transmission in interstate or foreign commerce of information for
use in news reporting of sporting events or contests, or for the
transmission of information assisting in the placing of bets or wa-
gers on a sporting event or contest from a State or foreign country
where betting on that sporting event or contest is legal into a State
or foreign country in which such betting is legal.

(c) Nothing contained in this section shall create immunity
from criminal prosecution under any laws of any State.

(d) When any common carrier, subject to the jurisdiction of the
Federal Communications Commission, is notified in writing by a
Federal, State, or local law enforcement agency, acting within its
jurisdiction, that any facility furnished by it is being used or will
be used for the purpose of transmitting or receiving gambling infor-
mation in interstate or foreign commerce in violation of Federal,
State or local law, it shall discontinue or refuse, the leasing, fur-
nishing, or maintaining of such facility, after reasonable notice to
the subscriber, but no damages, penalty or forfeiture, civil or crimi-
nal, shall be found against any common carrier for any act done in
compliance with any notice received from a law enforcement
agency. Nothing in this section shall be deemed to prejudice the
right of any person affected thereby to secure an appropriate deter-
mination, as otherwise provided by law, in a Federal court or in a
State or local tribunal or agency, that such facility should not be
discontinued or removed, or should be restored.

(e) As used in this section, the term “State” means a State of
the United States, the District of Columbia, the Commonwealth of
Puerto Rico, or a commonwealth, territory or possession of the
United States.
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ACT OF MARCH 23, 1906
(Chapter 1130; 34 Stat. 84)

(Popularly known as the “Bridge Act of 1906”)

An Act To regulate the construction of bridges over navigable waters.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [33 U.S.C. 491]
That when, hereafter, authority is granted by Congress to any per-
sons to construct and maintain a bridge across or over any of the
navigable waters of the United States, such bridge shall not be
built or commenced until the plans and specifications for its con-
struction, together with such drawings of the proposed construction
and such map of the proposed location as may be required for a full
understanding of the subject, have been submitted to the Secretary
of Transportation for the Secretary’s approval, nor until the Sec-
retary shall have approved such plans and specifications and the
location of such bridge and accessory works; and when the plans
for any bridge to be constructed under the provisions of this Act
have been approved by the Secretary it shall not be lawful to devi-
ate from such plans, either before or after completion of the struc-
ture, unless the modification of such plans has previously been sub-
mitted to and received the approval of the Secretary. This section
shall not apply to any bridge over waters which are not subject to
the ebb and flow of the tide and which are not used and are not
susceptible to use in their natural condition or by reasonable
improvement as a means to transport interstate or foreign com-
merce.

SeEc. 2. [33 U.S.C. 492] That any bridge built in accordance
with the provisions of this Act shall be a lawful structure and shall
be recognized and known as a post route, upon which no higher
charge shall be made for the transmission over the same of the
mails, the troops, and the munitions of war of the United States
than the rate per mile paid for the transportation over any rail-
road, street railway, or public highway leading to said bridge; and
the United States shall have the right to construct, maintain, and
repair, without any charge therefor, telegraph and telephone lines
across and upon said bridge and its approaches; and equal privi-
leges in the use of said bridge and its approaches shall be granted
to all telegraph and telephone companies.

SEc. 3. [33 U.S.C. 493] That all railroad companies desiring
the use of any railroad bridge built in accordance with the provi-
sions of this Act shall be entitled to equal rights and privileges rel-
ative to the passage of railway trains or cars over the same and
over the approaches thereto upon payment of a reasonable com-
pensation for such use; and in case of any disagreement between
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the parties in regard to the terms of such use or the sums to be
paid all matters at issue shall be determined by the Secretary of
Traillnsportation upon hearing the allegations and proofs submitted
to him.

SEC. 4. [33 U.S.C. 494] That no bridge erected or maintained
under the provisions of this Act shall at any time unreasonably ob-
struct the free navigation of the waters over which it is con-
structed, and if any bridge erected in accordance with the provi-
sions of this Act shall, in the opinion of the Secretary of Transpor-
tation, at any time unreasonably obstruct such navigation, either
on account of insufficient height, width of span, or otherwise, or if
there be difficulty in passing the draw opening or the drawspan of
such bridge by rafts, steamboats, or other water craft, it shall be
the duty of the Secretary of Transportation, after giving the parties
interested reasonable opportunity to be heard, to notify the persons
owning or controlling such bridge to so alter the same as to render
navigation through or under it reasonably free, easy, and unob-
structed, stating in such notice the changes required to be made,
and prescribing in each case a reasonable time in which to make
such changes, and if at the end of the time so specified the changes
so required have not been made, the persons owning or controlling
such bridge shall be deemed guilty of a violation of this Act; and
all such alterations shall be made and all such obstructions shall
be removed at the expense of the persons owning or operating said
bridge. The persons owning or operating any such bridge shall
maintain, at their own expense, such lights and other signals
thereon as the Secretary of Commerce and Labor shall prescribe.
If the bridge shall be constructed with a draw, then the draw shall
be opened promptly by the persons owning or operating such bridge
upofn reasonable signal for the passage of boats and other water
craft.

SEc. 5. [33 U.S.C. 495] (a) That any persons who shall will-
fully fail or refuse to comply with the lawful order of the Secretary
of Transportation or the Chief of Engineers, made in accordance
with the provisions of this Act, shall be deemed guilty of a mis-
demeanor and on conviction thereof shall be punished in any court
of competent jurisdiction by a fine not exceeding five thousand dol-
lars, and every month such persons shall remain in default shall
be deemed a new offense and subject such persons to additional
penalties therefor; and in addition to the penalties above described
the Secretary of Transportation and the Chief of Engineers may,
upon refusal of the persons owning or controlling any such bridge
and accessory works to comply with any lawful order issued by the
Secretary of Transportation or Chief of Engineers in regard
thereto, cause the removal of such bridge and accessory works at
the expense of the persons owning or controlling such bridge, and
suit for such expense may be brought in the name of the United
States against such persons, and recovery had for such expense in
any court of competent jurisdiction; and the removal of any struc-
tures erected or maintained in violation of the provisions of this
Act or the order or direction of the Secretary of Transportation or
Chief of Engineers made in pursuance thereof may be enforced by
injunction, mandamus, or other summary process, upon application
to the circuit court in the district in which such structure may, in
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whole or in part, exist, and proper proceedings to this end may be
instituted under the direction of the Attorney-General of the
United States at the request of the Secretary of Transportation;
and in case of any litigation arising from any obstruction or alleged
obstruction to navigation created by the construction of any bridge
under this Act, the cause or question arising may be tried before
the circuit court of the United States in any district which any por-
tion of said obstruction or bridge touches.

(b) Whoever violates any provision of this Act, or any order
issued under this Act, shall be liable to a civil penalty of not more
than $1,000. Each day a violation continues shall be deemed a sep-
arate offense. No penalty may be assessed under this subsection
until the person charged is given notice and an opportunity for a
hearing on the charge. The Secretary of Transportation may assess
and collect any civil penalty incurred under this subsection and, in
his discretion, may remit, mitigate, or compromise any penalty
until the matter is referred to the Attorney General. If a person
against whom a civil penalty is assessed under this subsection fails
to pay that penalty, an action may be commenced in the district
court of the United States for any district in which the violation
occurs for such penalty.

SEC. 6. [33 U.S.C. 4961 That whenever Congress shall here-
after by law authorize the construction of any bridge over or across
any of the navigable waters of the United States, and no time for
the commencement and completion of such bridge is named in said
Act, the authority thereby granted shall cease and be null and void
unless the actual construction of the bridge authorized in such Act
be commenced within one year and completed within three years
from the date of the passage of such Act.

Sec. 7. [33 U.S.C. 497] That the word “persons” as used in
this Act shall be construed to import both the singular and the plu-
ral, as the case demands, and shall include municipalities, quasi
municipal corporations, corporations, companies, and associations.

SEC. 8. [33 U.S.C. 498] That the right to alter, amend, or re-
peal this Act is hereby expressly reserved as to any and all bridges
which may be built in accordance with the provisions of this Act,
and the United States shall incur no liability for the alteration,
amendment, or repeal thereof to the owner or owners or any other
persons interested in any bridge which shall have been constructed
in accordance with its provisions.
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ACT OF JUNE 21, 1940
(Chapter 409, 76 Stat. 497)
(Popularly known as the “Truman-Hobbs Act”)

AN ACT To provide for the alteration of certain bridges over navigable waters of
the United States, for the apportionment of the cost of such alterations between
the United States and the owners of such bridges, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

DEFINITIONS

SECTION 1. [33 U.S.C. 511] When used in this Act, unless the
context indicates otherwise—

The term “alteration” includes changes of any kind, reconstruc-
tion, or removal in whole or in part.

The term “bridge” means a lawful bridge over navigable waters
of the United States, including approaches, fenders, and appur-
tenances thereto, which is used and operated for the purpose of
carrying railroad traffic, or both railroad and highway traffic, or if
a State, county, municipality, or other political subdivision is the
owner or joint owner thereof, which is used and operated for the
purpose of carrying highway traffic.

The term “bridge owner” means any State, county, munici-
pality, or other political subdivision, or any corporation, associa-
tion, partnership, or individual owning, or jointly owning, any
bridge, and, when any bridge shall be in the possession or under
the control of any trustee, receiver, trustee in a case under title 11
of the United States Code, or lessee, such term shall include both
the owner of the legal title and the person or the entity in posses-
sion or control of such bridge.

The term “Secretary” means the Secretary of Transportation.

The term “United States”, when used in a geographical sense,
includes the Territories and possessions of the United States.

OBSTRUCTION OF NAVIGATION

SEc. 2. [33 U.S.C. 512] No bridge shall at any time unreason-
ably obstruct the free navigation of any navigable waters of the
United States.

NOTICE, HEARINGS, AND FINDINGS

SeEc. 3. [33 U.S.C. 5131 Whenever any bridge shall, in the
opinion of the Secretary, at any time unreasonably obstruct such
navigation, it shall be the duty of the Secretary, after notice to in-
terested parties, to hold a hearing at which the bridge owner, those
interested in water navigation thereunder or therethrough, those
interested in either railroad or highway traffic thereover, and any
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other party or parties in interest shall have full opportunity to offer
evidence and be heard as to whether any alteration of such bridge
is needed, and if so what alterations are needed, having due regard
to the necessity of free and unobstructed water navigation and to
the necessities of the rail or highway traffic. If, upon such hearing,
the Secretary determines that any alterations of such bridge are
necessary in order to render navigation through or under it reason-
ably free, easy, and unobstructed, having due regard also for the
necessities of rail or highway traffic thereover, he shall so find and
shall issue and cause to be served upon interested parties an order
requiring such alterations of such bridge as he finds to be reason-
ably necessary for the purposes of navigation.

SUBMISSION AND APPROVAL OF GENERAL PLANS AND SPECIFICATIONS

SEC. 4. [33 U.S.C. 514] After the service of an order under
this Act, it shall be the duty of the bridge owner to prepare and
submit to the Secretary of Transportation, within a reasonable
time as prescribed by the Secretary, general plans and specifica-
tions to provide for the alteration of such bridge in accordance with
such order, and for such additional alteration of such bridge as the
bridge owner may desire to meet the necessities of railroad or high-
way traffic, or both. The Secretary may approve or reject such gen-
eral plans and specifications, in whole or in part, and may require
the submission of new or additional plans and specifications, but
when the Secretary shall have approved general plans and speci-
fications, they shall be final and binding upon all parties unless
changes therein be afterward approved by the Secretary and the
bridge owner.

CONTRACTS FOR PROJECT; GUARANTY OF COST

SEc. 5. [33 U.S.C. 515] After approval of such general plans
and specifications by the Secretary, and after notification of such
approval, the bridge owner shall, in such manner and within such
times as the Secretary may prescribe, take bids for the alteration
of such bridge in accordance with such general plans and specifica-
tions. All bids, including any bid for all or part of the project sub-
mitted by the bridge owner, shall be submitted to the Secretary, to-
gether with a recommendation by the bridge owner as to the most
competent bid or bids, and at the same time the bridge owner shall
submit to the Secretary a written guaranty that the total cost of
the project, including the cost of such work as is to be performed
by the bridge owner and not included in the work to be performed
by contract, shall not exceed the sum stated in said guaranty. The
Secretary may direct the bridge owner to reject all bids and to take
new bids, or may authorize the bridge owner to proceed with the
project, by contract, or partly by contract and partly by the bridge
owner, or wholly by the bridge owner. Upon such authorization and
fixing of the proportionate shares of the cost as provided in section
6, the bridge owner shall, within a reasonable time to be prescribed
by the Secretary, proceed with the work of alteration; and the cost
thereof shall be borne by the United States and by the bridge
owner, as hereinafter provided: Provided, That where funds have
been appropriated for part only of a project, the bridge owner may
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take bids for part only of the work. In the event the bridge owner
proceeds with the alteration through the taking of successive par-
tial bids, the bridge owner shall, if required by the Secretary, sub-
mit a revised guaranty of cost after bids are accepted for successive
parts of the work..1

APPORTIONMENT OF COST

SEC. 6. [33 U.S.C. 516] At the time the Secretary shall author-
ize the bridge owner to proceed with the project, as provided in sec-
tion 5, and after an opportunity to the bridge owner to be heard
thereon, the Secretary shall determine and issue an order speci-
fying the proportionate shares of the total cost of the project to be
borne by the United States and by the bridge owner. Such appor-
tionment shall be made on the following basis: The bridge owner
shall bear such part of the cost as is attributable to the direct and
special benefits which will accrue to the bridge owner as a result
of the alteration, including the expectable savings in repair or
maintenance costs; and that part of the cost attributable to the re-
quirements of traffic by railroad or highway, or both, including any
expenditure for increased carrying capacity of the bridge, and in-
cluding such proportion of the actual capital cost of the old bridge
or of such part of the old bridge as may be altered or changed or
rebuilt, as the used service life of the whole or a part, as the case
may be, bears to the total estimated service life of the whole or
such part: Provided further, That in the event the alteration or re-
location of any bridge may be desirable for the reason that the
bridge unreasonably obstructs navigation, but also for some other
reason, the Secretary may require equitable contribution from any
interested person, firm, association, corporation, municipality,
county, or State desiring such alteration or relocation for such
other reason, as a condition precedent to the making of an order
for such alteration or relocation. The United States shall bear the
balance of the cost, including that part attributable to the neces-
sities of navigation: And provided further, That where the bridge
owner proceeds with the alteration on a successive partial bid basis
the Secretary is authorized to issue an order of apportionment of
cost for the entire alteration based on the accepted bid for the first
part of the alteration and an estimate of cost for the remainder of
the work. The Secretary is authorized to revise the order of appor-
tionment of cost, to the extent he deems reasonable and proper, to
meet any changed conditions.. 2

1So0 in law. Section 1(b) of P.L. 85-640 (72 Stat. 595) added after the word “provided” the
following: “: Provided, That where funds have been appropriated for part only of a project, the
bridge owner may take bids for part only of the work. In the event the bridge owner proceeds
with the alteration through the taking of successive partial bids, the bridge owner shall, if re-
quired by the Secretary, submit a revised guaranty of cost after bids are accepted for successive
parts of the work.”. The amendment did not strike the period after the word “provided”.

2S0 in law. Section 1(c) of P.L. 85-640 (72 Stat. 595) added after the word “navigation” the
following: “: And provided further, That where the bridge owner proceeds with the alteration
on a successive partial bid basis the Secretary is authorized to issue an order of apportionment
of cost for the entire alteration based on the accepted bid for the first part of the alteration and
an estimate of cost for the remainder of the work. The Secretary is authorized to revise the
order of apportionment of cost, to the extent he deems reasonable and proper, to meet any
changed conditions.”. The amendment did not strike the period after the word “navigation”.
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PAYMENT OF SHARE OF THE UNITED STATES

Sec. 7. [33 U.S.C. 5171 Following service of the order requir-
ing alteration of the bridge, the Secretary of Transportation may
make partial payments as the work progresses to the extent that
funds have been appropriated. The total payments out of Federal
funds shall not exceed the proportionate share of the United States
of the total cost of the project paid or incurred by the bridge owner,
and, if such total cost exceeds the cost guaranteed by the bridge
owner, shall not exceed the proportionate share of the United
States of such guaranteed cost, except that if the cost of the work
exceeds the guaranteed cost by reason of emergencies, conditions
beyond the control of the owner, or unforeseen or undetermined
conditions, the Secretary of Transportation may, after full review
of all the circumstances, provide for additional payments by the
United States to help defray such excess cost to the extent he
deems to be reasonable and proper, and shall certify such addi-
tional payments to the Secretary of the Treasury for payment. All
payments to any bridge owner herein provided for shall be made
by the Secretary of the Treasury through the Division of Disburse-
ment upon certifications of the Secretary of Transportation.

APPROPRIATION AUTHORIZED

SEC. 8. [33 U.S.C. 518] There are hereby authorized to be ap-
propriated such sums as may be necessary to carry out the provi-
sions of this Act.

FAILURE TO COMPLY WITH ORDERS; PENALTIES; REMOVAL OF BRIDGE

SEC. 9. [33 U.S.C. 519] Any bridge owner who shall willfully
fail or refuse to comply with any lawful order of the Secretary,
made in accordance with the provisions of this Act, shall be deemed
guilty of a misdemeanor and on conviction thereof shall be pun-
ished in any court of competent jurisdiction by a fine not exceeding
$5,000, and every month such bridge owner shall remain in default
shall be deemed a new offense and subject such bridge owner to ad-
ditional penalties therefor. In addition to the penalties above pre-
scribed the Secretary may, upon the failure or refusal of any bridge
owner to comply with any lawful order issued by the Secretary in
regard thereto, cause the removal of any such bridge and accessory
works at the expense of the bridge owner; and suit for such ex-
pense may be brought in the name of the United States against
such bridge owner and recovery had for such expense in any court
of competent jurisdiction. The removal of any bridge erected or
maintained in violation of the provisions of this Act or the order
or direction of the Secretary made in pursuance thereof, and com-
pliance with any order of the Secretary made with respect to any
bridge in accordance with the provisions of this Act, may be en-
forced by injunction, mandamus, or other summary process upon
application to the district court of any district in which such bridge
may, in whole or in part, exist, and proper proceedings to this end
may be instituted under the direction of the Attorney General of
the United States at the request of the Secretary.
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REVIEW OF FINDINGS AND ORDERS

SEc. 10. [33 U.S.C. 5201 Any order made or issued under sec-
tion 6 of this Act may be reviewed by the circuit court of appeals
for any judicial circuit in which the bridge in question is wholly or
partly located, if a petition for such review is filed within three
months after the date such order is issued. The judgment of any
such court shall be final except that it shall be subject to review
by the Supreme Court of the United States upon certification or
certiorari, in the manner provided in sections 239 and 240 of the
Judicial Code, as amended. The review by such Court shall be lim-
ited to questions of law, and the findings of fact by the Secretary,
if supported by substantial evidence, shall be conclusive. Upon such
review, such Court shall have power to affirm or, if the order is not
in accordance with law, to modify or to reverse the order, with or
without remanding the case for a rehearing as justice may require.
Proceedings under this section shall not operate as a stay of any
order of the Secretary issued under provisions of this Act other
than section 6, or relieve any bridge owner of any liability or pen-
alty under such provisions.

REGULATIONS AND ORDERS

SEc. 11. [33 U.S.C. 5211 The Secretary is authorized to pre-
scribe such rules and regulations, and to make and issue such or-
ders, as may be necessary or appropriate for carrying out the provi-
sions of this Act.

EXISTING PROVISIONS OF LAW

SEC. 12. [33 U.S.C. 522] (a) The first sentence of section 4 of
the Act entitled “An Act to regulate the construction of bridges over
navigable waters”, approved March 23, 1906 (U. S. C., 1934 edition,
title 33, sec. 494), and section 18 of the Act entitled “An Act mak-
ing appropriations for the construction, repair, and preservation of
certain public works on rivers and harbors, and for other pur-
poses”, approved March 3, 1899 (U. S. C., 1934 edition, title 33, sec.
502), shall be inapplicable with respect to any bridge to which the
provisions of this Act are applicable, except to the extent provided
in this section.

(b) Any bridge, the construction, reconstruction, or alteration of
which was required by an order of the Secretary issued prior to
July 1, 1939, and was not completed on such date, and in the case
of which no penalties have accrued at the time of the enactment
of this Act, shall be constructed, reconstructed, or altered as re-
quired by such order, and not in accordance with the provisions of
this Act. In the case of any such bridge, however, the Secretary
shall apportion the cost of the project between the bridge owner
and the United States, and payment of the share of the United
States shall be made, in the same manner as if the provisions of
this Act applied to such construction, reconstruction, or alteration,
subject to the following limitations:

(1) In case such construction, reconstruction, or alteration has
not begun on or before April 1, 1940, such apportionment of cost
shall be made only if (A) the construction, reconstruction, or alter-
ation is carried out in accordance with plans and specifications,
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and pursuant to bids, approved by the Secretary, and (B) the
bridge owner has submitted to the Secretary a written guaranty of
cost as provided for in section 5.

(2) The Secretary’s determination as to such apportionment,
and as to such plans and specifications and bids, shall be final.

(8) Such apportionment shall not be made if such construction,
reconstruction, or alteration is not completed within the time fixed
in such order of the Secretary or within such additional time as the
Secretary, for good cause shown, may allow.

(c) Any bridge (except a bridge to which subsection (b) applies)
the construction, reconstruction, or alteration of which was re-
quired by an order of the Secretary issued prior to July 1, 1939,
and was not begun before such date, shall be subject to the provi-
sions of this Act as though such order had not been issued, and
compliance with the provisions of this Act and with such orders as
may be issued thereunder shall be considered to constitute compli-
ance with such order issued prior to July 1, 1939, and with the pro-
visions of law under which it was issued.

RELOCATION OF BRIDGES

Sec. 13. [33 U.S.C. 523] If the owner of any bridge and the
Secretary shall agree that in order to remove an obstruction to
navigation, or for any other purpose, a relocation of such bridge or
the construction of a new bridge upon a new location would be pref-
erable to an alteration of the existing bridge, such relocation or
new construction may be carried out at such new site and upon
such terms as may be acceptable to the bridge owner and the Sec-
retary, and the cost of such relocation or new construction, includ-
ing also any expense of changes in and additions to rights-of-way,
stations, tracks, spurs, sidings, switches, signals, and other rail-
road facilities and property, and relocation of shippers required for
railroad connection with the bridge at the new site, shall be appor-
tioned as between the bridge owner and the United States in the
manner which is provided for in section 6 hereof in the case of an
alteration and the share of the United States paid from the appro-
priation authorized in section 8 hereof: Provided, That nothing in
this section shall be construed as requiring the United States to
pay any part of the expense of building any bridge across a navi-
gable stream which the Secretary of Transportation shall not find
to be, in fact, a relocation of an existing bridge.



